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CITY . . .
Planning Commission
Monday, January 28, 2013 7:00 PM Commission Chambers
1. Call To Order
2. Public Comments
3. Public Hearing
3a. LE 12-1 Administration and Procedures Amendment
Attachments: = Commission Report
LE 12-01 PC Staff Report
Ordinance 13- Revised
3b. CP 12-01 and DP 12-01
Staff: Community Development Director Tony Konkol
Attachments:  Commission Report
4, Communications
5. Adjournment
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R Staff Report
OREGON

CITY File Number: PC 13-008

625 Center Street
Oregon City, OR 97045
503-657-0891

Agenda Date: 1/28/2013
To: Planning Commission

From:

SUBJECT:
LE 12-1 Administration and Procedures Amendment

RECOMMENDED ACTION (Motion):
Recommend Approval to City Council

BACKGROUND:

Status: Draft

Agenda #:

File Type: Planning ltem

This amendment originally referred to as the hearings officer amendment was continued by the Planning
Commission on December 10, 2012. Subsequently, the City Council discussed the item and decided not to
pursue the hearings officer portion of it. All language pertaining to the hearings officer has been removed

from the ordinance. The remaining amendments alter the standing and appellate review procedures for
Type Il hearings to make them consistent with state law under ORS 227.175(10)(a)(C) and (D).

Under the current code, standing to appeal is limited to those parties who submitted written comments to
the planning director within the 14-day comment period. ORS 227.175(10)(a)(C) confers standing on
anyone who is “adversely affected or aggrieved” by the decision or is entitled of notice of the decision,

which would include those individuals who submitted written comments.

BUDGET IMPACT:
Amount: none
FY(s):

Funding Source:
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HOREGON
CITY

Community Development - Planning
221 Molalla Ave. Suite 200 | Oregon City OR 97045
Ph (503) 722-3789 | Fax (503) 722-3880

FILE NO.: LE 12-01 - Administration and Procedures Amendment

HEARING DATE: January 28, 2013 - 7:00 p.m., City Hall
625 Center Street
Oregon City, OR 97045

APPLICANT: Planning Division
City of Oregon City
221 Molalla Avenue, Suite 200
Oregon City, OR 97045
REQUEST: To bring our code in compliance with state statute and correct

inconsistencies in the code language.

LOCATION: City of Oregon City
REVIEWER: Kelly Moosbrugger, Assistant Planner
RECOMMENDATION: Staff recommends approval of this application based on satisfaction of all

required criteria for a Legislative action.

Legislative actions involve the adoption or amendment of the city’s land use regulations, comprehensive plan, maps, inventories and
other policy documents that affect the entire city or large portions of it. Legislative actions which affect land use must begin with a
public hearing before the planning commission.

B. Planning Commission Review.

1. Hearing Required. The planning commission shall hold at least one public hearing before recommending action on a
legislative proposal. Any interested person may appear and provide written or oral testimony on the proposal at or prior to
the hearing. The planning manager shall notify the Oregon Department of Land Conservation and Development (DLCD) as
required by the post-acknowledgment procedures of ORS 197.610 to 197.625, as applicable.

2. Planning Manager’s Report. Once the planning commission hearing has been scheduled and noticed in accordance with
Section 17.50.090(C) and any other applicable laws, the planning manager shall prepare and make available a report on the
legislative proposal at least seven days prior to the hearing.

3. Planning Commission Recommendation. At the conclusion of the hearing, the planning commission shall adopt a
recommendation on the proposal to the city commission. The planning commission shall make a report and recommendation
to the city commission on all legislative proposals. If the planning commission recommends adoption of some form of the
proposal, the planning commission shall prepare and forward to the city commission a report and recommendation to that
effect.

C. City Commission Review.

1. City Commission Action. Upon a recommendation from the planning commission on a legislative action, the city commission
shall hold at least one public hearing on the proposal. Any interested person may provide written or oral testimony on the
proposal at or prior to the hearing. At the conclusion of the hearing, the city commission may adopt, modify or reject the
legislative proposal, or it may remand the matter to the planning commission for further consideration. If the decision is to
adopt at least some form of the proposal, and thereby amend the city’s land use regulations, comprehensive plan, official
zoning maps or some component of any of these documents, the city commission decision shall be enacted as an ordinance.

2. Notice of Final Decision. Not later than five days following the city commission final decision, the planning manager shall mail
notice of the decision to DLCD in accordance with ORS 197.615(2). (Ord. 98-1008 §1(part), 1998)

IF YOU HAVE ANY QUESTIONS ABOUT THIS APPLICATION, PLEASE CONTACT KELLY MOOSBRUGGER IN THE PLANNING DIVISION
OFFICE AT 722-3789.
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L. PROPOSED PROJECT

The Planning Division has applied for a text amendment to the Oregon City Municipal Code Chapter 17.50 -
Administration and Procedures.

These amendments alter the standing and appellate review procedures for Type Il hearings to make them
consistent with state law under ORS 227.175(10)(a)(C) and (D). Under the current code, standing to appeal
is limited to those parties who submitted written comments to the planning director within the 14-day
comment period. ORS 227.175(10)(a)(C) confers standing on anyone who is “adversely affected or
aggrieved” by the decision or is entitled of notice of the decision, which would include those individuals who
submitted written comments. As such, staff recommends incorporating the standing rules directly from
state law. Further, ORS 227.175(10)(a)(D) requires that appeals of a decision by the Community
Development Director be heard de novo.

The revised language will not alter the scope of work for the Planning Commission.
The proposed amendment to Chapter 17.50 of the Oregon City Municipal Code would impact the following

sections of the Oregon City Municipal Code (Exhibit 1).
17.50.030 - Summary of the city's decision-making processes.

e 17.50.110 - Assignment of decision-makers.
e 17.50.120 - Quasi-judicial hearing process.
e 17.50.190 - Appeals.

IL FACTS

A. Public Comment

Notice of the Planning Commission and City Commission public hearings for the proposal were published in
the Clackamas Review, the Oregonian, and emailed to the Citizen Involvement Council and all neighborhood
associations. Notices were additionally posted at City Hall and sent to the Library as well.

A comment was received on the original version of the ordinance, which proposed the option to allow a
hearings officer to hear appeals to land use actions. This part of the amendment has been removed from the
ordinance. The ordinance no longer contains any language about hearings officers. No other comments
were received.

III. DECISION-MAKING CRITERIA:

Oregon City Municipal Code (OCMC) Chapter 17.68 - Zoning Changes and Amendments
17.68.020 - Criteria
A. The proposal shall be consistent with the goals and policies of the comprehensive plan.

Findings: Complies as Proposed. The appeals process amendment remains consistent with the following
Comprehensive Plan goals and policies.

Goal 1.1 Citizen Involvement Program

Implement a Citizen Involvement Program that will provide an active and systematic process for
citizen participation in all phases of the land-use decision making process to enable citizens to
consider and act upon a broad range of issues affecting the livability, community sustainability, and
quality of neighborhoods and the community as a whole.

Goal 1.2 Community and Comprehensive Planning
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Ensure that citizens, neighborhood groups, and affected property owners are involved in all phases
of the comprehensive planning program.

Policy 1.2.1
Encourage citizens to participate in appropriate government functions and land-use planning.

Goal 1.4 Community Involvement
Provide complete information for individuals, groups, and communities to participate in public
policy planning and implementation of policies.

Goal 1.5 Government/Community Relations
Provide a framework for facilitating open, two-way communication between City representatives
and individuals, groups, and communities.

Policy 1.5.1

Support the CIC in initiating and planning events in cooperation with the City on issues of mutual
interest. Topics may include such things as working with local schools regarding citizen involvement
and stakeholders involved with Comprehensive Plan development and Urban Growth Boundary
expansion.

The aforementioned policies encourage participation of Oregon City citizens. The proposed amendment
does not change the timing or intent of the land use process available to citizens. The Planning Division will
continue to educate the public and encourage involvement of the public in planning-related issues.

B. That public facilities and services (water, sewer, storm drainage, transportation, schools, police and fire
protection) are presently capable of supporting the uses allowed by the zone, or can be made available prior to
issuing a certificate of occupancy. Service shall be sufficient to support the range of uses and development
allowed by the zone.

Findings: Not Applicable. This standard is not applicable to this application. The proposed change to
Chapter 17.50 of the Oregon City Municipal Code will not impact the level of service of the existing public
facilities and services.

C. The land uses authorized by the proposal are consistent with the existing or planned function, capacity and
level of service of the transportation system serving the proposed zoning district.

Findings: Not Applicable. This standard is not applicable. The proposed amendments to Chapter 17.50 of
the Oregon City Municipal Code will not change the land uses authorized in the underlying zone and will not
change the level of service of the transportation system.

D. Statewide planning goals shall be addressed if the comprehensive plan does not contain specific policies or
provisions which control the amendment. (Ord. 91-1007 §1 (part), 1991: prior code §11-12-2)

Findings: Complies as Proposed. The Oregon City Comprehensive Plan was adopted in June of 2004 and is
consistent with the Statewide Planning Goals. The proposed amendment would not inhibit the ability of the
public to participate in land use decisions.

In addition to the land use planning objectives identified within the City’s Comprehensive Plan, Statewide
Planning Goal 2, Part 1, requires that local governments establish planning processes that are “coordinated”
and assure that city decisions are supported by an “adequate factual base.”
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Findings: Complies as Proposed. The proposed amendment does not change the intent or major functions
of the land use process. The Planning Division will continue to coordinate planning processes and assure
that decisions are supported by an adequate factual basis.

IV. RECOMMENDATION

Staff recommends that the Planning Commission recommend approval of the amendment to Chapter 17.50
of the Oregon City Municipal Code to the City Commission for their consideration at the January 16, 2013
public hearing.

V. EXHIBITS
1. Amended OCMC Chapter 17.50 Administration and Procedures
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ORDINANCE NO. 13-xxxX

AN ORDINANCE OF THE CITY OF OREGON CITY AMENDING TITLE 17 ZONING,
CHAPTER 17.50 — ADMINISTRATION AND PROCEDURES.

WHEREAS, the Oregon City Municipal Code has an established process for land use
decisions; and

WHEREAS, the proposed amendment to the Oregon City Municipal Code regarding
Type Il land use appeals establishes consistency with ORS 227.175(10)(a)(C); and

WHEREAS, the proposed amendment to the Oregon City Municipal Code regarding the
appeals process corrects errors and establishes consistency throughout Chapter 17.50; and

WHEREAS, the proposed amendment complies and is consistent with state statutes,
Statewide Planning Goals, and the goals and policies of the Oregon City Comprehensive Plan.
NOW, THEREFORE, OREGON CITY ORDAINS AS FOLLOWS:

Section 1. The Oregon City Zoning and Development Code is hereby amended, as provided
in Exhibit 1, based on the findings contained in the Staff Report.

Read for the first time at a regular meeting of the City Commission held on the
day of , and the City Commission finally enacted the foregoing ordinance this
day of .

DOUG NEELY, Mayor

Attested to this day of 2013: Approved as to legal sufficiency:

Nancy Ide, City Recorder City Attorney
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Exhibit 1

17.50.030 - Summary of the city's decision-making processes.

The following decision-making processes chart shall control the City's review of the indicated

permits:
Table_17.50.030

PERMIT APPROVAL PROCESS

PERMIT TYPE

Compatibility Review

Code Interpretation

General Development Plan
Conditional Use

Detailed Development Plan*
Extension

Final Plat

Geologic Hazards

Historic Review

Lot Line Adjustment and
Abandonment

Major Modification to a Prior
Approval®

Minor Modification to a prior
Approval

Minor Partition

Nonconforming Use, Structure and
Lots Review

Reconsideration

Revocation

Site Plan and Design Review
Subdivision

Variance

Zone Change & Plan Amendment

Zone Change Upon Annexation
with No Discretion

Zone Change Upon Annexation
with Discretion

Natural Resource Exemption

Natural Resource Review

X

X

X

X | X| X | X

Expedited Land
Division
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T . . .
If any provision or element of the master plan requires a deferred Type Il procedure, the detailed development plan shall be
processed through a Type Il procedure.

A major modification to a prior approval shall be considered using the same process as would be applicable to the initial
approval.

A. Type | decisions do not require interpretation or the exercise of policy or legal
judgment in evaluating approval criteria. Because no discretion is involved, Type |
decisions do not qualify as a land use, or limited land use, decision. The decision-
making process requires no notice to any party other than the applicant. The
community development director's decision is final and not appealable by any party
through the normal city land use process.

B. Type Il decisions involve the exercise of limited interpretation and discretion in
evaluating approval criteria, similar to the limited land use decision-making process
under state law. Applications evaluated through this process are assumed to be
allowable in the underlying zone, and the inquiry typically focuses on what form the
use will take or how it will look. Notice of application and an invitation to comment is
mailed to the applicant, recognized active neighborhood association(s) and property
owners within three hundred feet. The community development director accepts
comments for a minimum of fourteen days and renders a decision. The community
development director's decision is appealable to the city commission with notice to
the planning commission, by any party with standing {i-e—applicantand-any-party
who-submitted-comments-during-the-commentperiodjunder ORS 227.175(10(a)(C).
The city commission decision is the city's final decision and is appealable-toesubject to
review by the land use board of appeals (LUBA) within twenty-one days of when it
becomes final.

C. Type lll decisions involve the greatest amount of discretion and evaluation of
subjective approval standards, yet are not required-to-be-heard by the city
commission, except upon appeal. In the event that any decision is not classified, it
shall be treated as a Type lll decision. The process for these land use decisions is
controlled by ORS 197.763. Notice of the application and the planning commission or
the historic review board hearing is published and mailed to the applicant, recognized
neighborhood association(s) and property owners within three hundred feet. Notice
must be issued at least twenty days pre-hearing, and the staff report must be
available at least seven days pre-hearing. At the evidentiary hearing held before the
planning commission or the historic review board, all issues are addressed. The
decision of the planning commission or historic review board is appealable to the city
commission on the record_pursuant to Section 17.50.190. The city commission
decision on appeal from-the-historic-review-board-or-the-planning-commission-is the
city's final decision and is appealable-tosubject to review by LUBA within twenty-one
days of when it becomes final,_unless otherwise provided by state law.
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D. Type IV decisions include only quasi-judicial plan amendments and zone
changes. These applications involve the greatest amount of discretion and evaluation
of subjective approval standards and must be heard by the city commission for final
action. The process for these land use decisions is controlled by ORS 197.763.

staffreport-must-be-availlable-atleast seven-dayspre-hearing—At the evidentiary
hearing held before the planning commission, all issues are addressed. If the
planning commission denies the application, any party with standing (i.e., anyone
who appeared before the planning commission either in person or in writing within
the comment period) may appeal the planning commission denial to the city
commission. If the planning commission denies the application and no appeal has
been received within fourteen ten-days of the issuance of the final decision then the
action of the planning commission becomes the final decision of the city. If the
planning commission votes to approve the application, that decision is forwarded as
a recommendation to the city commission for final consideration. In either case, any
review by the city commission is on the record and only issues raised before the
planning commission may be raised before the city commission. The city commission
decision is the city's final decision and is appealable-tesubject to review by the land
use board of appeals (LUBA) within twenty-one days of when it becomes final.

E. The expedited land division (ELD) process is set forth in ORS 197.360 to 197.380.
To qualify for this type of process, the development must meet the basic criteria in
ORS 197.360(1)(a) or (b). While the decision-making process is controlled by state
law, the approval criteria are found in this code. The community development director
has twenty-one days within which to determine whether an application is complete.
Once deemed complete, the community development director has sixty-three days
within which to issue a decision. Notice of application and opportunity to comment is
mailed to the applicant, recognized neighborhood association and property owners
within one hundred feet of the subject site. The community development director will
accept written comments on the application for fourteen days and then issues a
decision. State law prohibits a hearing. Any party who submitted comments may call
for an appeal of the community development director's decision before a hearings
referee. The referee need not hold a hearing; the only requirement is that the
determination be based on the evidentiary record established by the community
development director and that the process be "fair." The referee applies the city's
approval standards, and has forty-two days within which to issue a decision on the
appeal. The referee is charged with the general objective to identify means by which
the application can satisfy the applicable requirements without reducing density. The
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referee's decision is appealable only to the court of appeals pursuant to ORS
197.375(8) and 36.355(1).

17.50.110 - Assignment of decision-makers.&"

The following city entity or official shall decide the following types of applications:

A. Type | Decisions. The community development director shall render all Type |
decisions. The community development director's decision is the city's final decision
on a Type | application.

B. Type Il Decisions. The community development director shall render the city's
decision on all Type Il permit applications, which are then appealable to the city
commission with notice to the planning commission. The city’s final-commission
decision is appealable-tosubject to review by LUBA.

C. Type lll Decisions. The planning commission or historic review board, as
applicable, shall render all Type Il decisions. Such decision is appealable to the city
commission, on the record. The city commission's decision is the city's final decision
and-s-appealable-and is subject to review by te LUBA within twenty-one days of
when it becomes final.

D. Type IV Decisions. The planning commission shall render the initial decision on all
Type IV permit applications. If the planning commission denies the Type IV
application, that decision is final unless appealed te-the-city-commission-in
accordance with Section 17.50.190. If the planning commission recommends
approval of the application, that recommendation is forwarded to the city
commission. The city commission decision is the city's final decision on a Type IV
application and is appealable-tosubject to review by LUBA.

E. ELD. The community development director shall render the initial decision on alll
ELD applications. The community development director's decision is the city's final
decision unless appealed in accordance to ORS 197.375 to a city-appointed
hearings referee. The hearings referee decision is the city's final decision which is
appealable to the Oregon Court of Appeals.

17.50.120 - Quasi-judicial hearing process.&"

All public hearings pertaining to quasi-judicial permits, whether before the Planning
Commission, Historic Review Board, or City Commission, shall comply with the procedures
of this section. In addition, all public hearings held pursuant to this chapter shall comply with
the Oregon Public Meetings Law, the applicable provisions of ORS 197.763 and any other
applicable law.
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A. Once the community development director determines that an application for a
Type Il or IV decision is complete, the Planning Division shall schedule a hearing
before the Planning Commission or Historic Review Board, as applicable. Once the
community development director determines that an appeal of a Type II, Type Ill or
Type IV decision has been properly filed under Section17.50.190, the planning
division shall schedule a hearing befere-the-city-commission-pursuant to Section
17.50.190.
B. Notice of the Type Ill or IV hearing shall be issued at least twenty days prior to
the hearing in accordance with Section17.50.090B.
C. Written notice of an appeal hearing befere-the-city-eommission-shall be sent by
regular mail no later than fourteen days prior to the date of the hearing to the
appellant, the applicant if different from the appellant, the property owner(s) of the
subject site, all persons who testified either orally or in writing before the hearing
body and all persons that requested in writing to be notified.
D. The community development director shall prepare a staff report on the
application which lists the applicable approval criteria, describes the application and
the applicant's development proposal, summarizes all relevant city department,
agency and public comments, describes all other pertinent facts as they relate to the
application and the approval criteria and makes a recommendation as to whether
each of the approval criteria are met.
E. Atthe beginning of the initial public hearing at which any quasi-judicial application
or appeal is reviewed, a statement describing the following shall be announced to
those in attendance:
1. That the hearing will proceed in the following general order: staff report,
applicant's presentation, testimony in favor of the application, testimony in
opposition to the application, rebuttal, record closes, commission deliberation
and decision;
2. That all testimony and evidence submitted, orally or in writing, must be
directed toward the applicable approval criteria. If any person believes that
other criteria apply in addition to those addressed in the staff report, those
criteria must be listed and discussed on the record. The meeting chairperson
may reasonably limit oral presentations in length or content depending upon
time constraints. Any party may submit written materials of any length while
the public record is open;
3. Failure to raise an issue on the record with sufficient specificity and
accompanied by statements or evidence sufficient to afford the city and all
parties to respond to the issue, will preclude appeal on that issue to the state
land use board of appeals;
4. Any party wishing a continuance or to keep open the record must make
that request while the record is still open; and
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5. That the commission chair shall call for any ex-parte contacts, conflicts of

interest or bias before the beginning of each hearing item.

6. For appeal hearings, only those persons who participated either orally or

in writing in the decision or review_or who have standing pursuant to ORS

197.175(10)(a)(C) will be allowed to participate either orally or in writing on

the appeal.
F. Requests for continuance and to keep open the record: The hearing may be
continued to allow the submission of additional information or for deliberation without
additional information. New notice of a continued hearing need not be given so long
as a time-certain and location is established for the continued hearing. Similarly,
hearing may be closed but the record kept open for the submission of additional
written material or other documents and exhibits. The chairperson may limit the
factual and legal issues that may be addressed in any continued hearing or open-
record period.

17.50.190 - Appeals."

Appeals of any non-final decisions by the city must comply with the requirements of
this section.
A. Type | decisions by the planning manager are not appealable to any other
decision-maker within the city.
B. A notice of appeal of any Type I, lll or IV decision must be received in writing by
the planning division within fourteen calendar days from the date notice of the
challenged decision is provided to those entitled to notice. Late filing of any appeal
shall be deemed a jurisdictional defect and will result in the automatic rejection of any
appeal so filed.
C. The following must be included as part of the notice of appeal:
1. The city planning file number and date the decision to be appealed was
rendered;
2. The name, mailing address and daytime telephone number for each
appellant;
3. A statement of how each appellant has an interest in the matter and
standing to appeal;
4. A statement of the specific grounds for the appeal;
5. The appropriate appeal fee. Failure to include the appeal fee within appeal
period is deemed to be a jurisdictional defect and will result in the automatic
rejection of any appeal so filed. If a city-recognized neighborhood association
with standing to appeal has voted to request a fee waiver pursuant to
Section17.50.290C., no appeal fee shall be required for an appeal filed by
that association. In lieu of the appeal fee, the neighborhood association shall
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provide a duly adopted resolution of the general membership or board
approving the request for fee waiver.
D. Standing to Appeal. The following rules prescribe who has standing to appeal:
4. For Type |l decisions, onIy those persons or recognlzed Neighborhood
Associations who have

Review-of an-appealbytThe City Commission willbe-shall hold a de novo hearmq on

the appeal. New evidence and new issues may be raised at the hearing before the

City Commission.
2. For Type lll and IV decisions, only those persons or recognized Neighborhood
Associations who have participated either orally or in writing have standing to appeal the
decision of the planning commission or historic review board, as applicable. Grounds for
appeal are limited to those issues raised either orally or in writing before the close of the
public record._No new evidence shall be allowed.
E. Notice of the Appeal Hearing. The planning division shall issue notice of the appeal
hearing to all parties who participated either orally or in writing before the close of the public
record in accordance with Section 17.50.090B. Notice of the appeal hearing shall contain the
following information:

1. The file number and date of the decision being appealed;

2. The time, date and location of the public hearing;

3. The name of the applicant, owner and appellant (if different);

4. The street address or other easily understood location of the subject property;

5. A description of the permit requested and the applicant's development proposal;

6. A brief summary of the decision being appealed and the grounds for appeal listed

in the notice of appeal,

7. A statement that the appeal hearing is confined to the issues raised in the notice of

appeal;

8. A general explanation of the requirements for participation and the city's hearing

procedures.
F. Appeal Hearing—Scope of Review. Appeal hearings shall comply with the procedural
requirements of Section 17.50.120. Appeal hearings shall be conducted by the city
commission, planning commission or historic review board, as applicable. The decision shall
be on the record and the issues under consideration shall be limited to those listed in the
notice of appeal.
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i I Staff Report

G{RS%?"‘?’H File Number: PC 13-007
Agenda Date: Status: Draft
To: Planning Commission Agenda #: 3b.
From: Community Development Director Tony Konkol File Type: Planning Item
SUBJECT:

CP 12-01 and DP 12-01

RECOMMENDED ACTION (Motion):

Staff recommends that the Planning Commission take testimony from any member of the
public present who wishes to testify regarding this item, then continue the public hearing for
files CP 12-01 and DP 12-01 to the regular Planning Commission meeting of February 11th,
2013.

BACKGROUND:

Staff requests the Planning Commission continue Planning files CP 12-01 and DP 12-01 to
February 11th, 2013. Staff recently discovered that incorrect direction was provided to the
applicant regarding the feasibility of submitting an application to adjust the Oregon City
Municipal Code (OCMC) to allow a chain link fence along the south side of the Silver Oak
facility. The continuance would provide the applicant time to identify opportunities to move
forward with the application.

The applicant has previously granted an extension of the decision deadline for this application
to March 31st, 2013.

BUDGET IMPACT:
Amount: N/A

FY(s): N/A

Funding Source: N/A
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