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Property Owner: Zahler Enterprises. LLC 

DRIVEWAY MAINTENANCE COVENANT & REVOCABLE RIGHT-OF-WAY PERMIT 

THIS DRIVEWAY MAINTENANCE COVENANT & REVOCABLE RIGHT-OF-WAY PERMIT 
("Agreement") is made this iR.__ day of hAi>. .... ! , 2005, between Zahler Enterprises, LLC , hereinafter referred 
to as "Owners", and the CITY OF OREGoNllTY, a municipal corporation of the State of Oregon fom1ed pursuant 
to ORS Chapter 457 (the "City"). 

RECITALS 

A. The OWNERS are the owners and developers of certain real property localed in the City of Oregon City, 
Clackamas County, Oregon, described as Lots I & 2 of Block No. 17 of "Canemah" subdivision plat (a duly recorded plat, 
Plat No. 6), Oregon City, Clackamas County, Oregon, hereafter cnllcd PROPERTY. 

B. The OWNERS desire to construct a drivcway(s), per HROS-04, that will be located, in part, within the 
public street right-of-way (ROW) of Ganong Street. a public street under the control of the City. 

F. The driveway in the ROW will be constructed in order to provide access to the PROPERTY. Said driveway 
is considered con1111on fron1 the point that it serves 2 or 1nore propcrties/dcvelop1ncnts. 

G. The City's Engineering Division is required to approve construction plans, per City standards & 
require1nents, (PLANS) and issue a Revocable Right-of-Way Pennit (PERMIT) for a private driveway and in1prove1nents 
located within a ROW, hereinafter called "DRIVEWAY". 

H. This Agreen1cnt is required as a condition of Engineering's approval of these PLANS & PERMIT. 

AGREEMENT 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the City and Developer agree as follows: 

l. Covenant to Maintain and Rc11air. 0\vncrs shall, at their sole expense (no cost to the City), the1nselves or 
through qualified independent contractors, at all ti1ncs 1naintain the DRIVEWAY in safe condition and good repair, clear of 
all debris, and in con1pliance \vith all applicable state and local n1les. reb111lations, and guidelines (including those adopted 
from time to time by the City and including the City's Street Design Standards) for the general public. The Owners, or their 
representatives, shall obtain proper pennits &/or approvals fron1 the City and shall noti(y the City in writing 24 hours prior to 
any construction or repair activities for. Furthennorc. in the event the 0\vners fail to cotnply \Vilh this Covenant and 
Agree1nent, the Owners hereby agree that the City 1nay 111aintain said DRIVEWAY and the O\vncrs agree to rei1nburse the 
City for the costs incurred by the City for complying with this agreement as described in Section 1 below. 

2. Failures to Pc1form Covenant; Easc1ncnt. Except in the case of an e1nergency, if the City detennines that 
Owners are not in compliance with the Covenant described in Section I, the City or its designee shall give the Owners written 
notice to perform the maintenance and/or repair work specified in the notice. If such work is not performed to the City's 
satisfaction within thirty (30) days after the date of such notice, the Owners hereby grant to the City, their employees, 
independent contractors and designecs the right to pcrfonn any and all \vork required to bring said Driveway into co1npliance 
with Section I and the Owners hereby agree to reimburse the City for performing this work, as described in Section 3 below. 

Page I. DRIVEWAY MAINTENANCE COVENANT & REVOCABLE RIGHT-OF-WAY PERMIT (Zahler) 



The Owners agree that the City or its designee 1nay perfonn any c111ergency repair \Vork, as detennined by the City, without 
prior notice to the Owners and that the Q,vncrs \vill rein1burse the City for e1nergency \vork as described in Section 3 below. 

OWNERS, FOR THEMSELVES AND THEIR SUCCESSORS AND ASSIGNS, AGREE THAT NONE OF THE 
CITY, THEIR EMPLOYEES, INDEPENDENT CONTRACTORS, ASSIGNS AND/OR DESIGNEES SHALL HA VE ANY 
OBLIGATION TO EXERCISE THEIR RIGHTS UNDER THIS SECTION 2 OR TO PERFORM ANY MAINTENANCE OR 
REPAIR OF THE DRJVEW A Y. AND THAT NONE OF THEM SHALL HA VE ANY LIABILITY TO OWNER'S OR ANY 
OF THE OWNERS SUCCESSORS OR ASSIGNS IN CONNECTION WITH THE EXERCISE OR NONEXERCISE OF 
SUCH RIGHTS, THE MAINTENANCE OR REPAIR OF THE DRIVEWAY, OR THE FAILURE TO PERFORM THE 
SAME. 

3. Reimbursement. If the City exercises its right to 1naintain or repair s;1id DRlVEWAY pursuant to Section 
l and Section 2, the ()\vners shall rci1nburse the City for all of its costs and expenses incurred in connection therewith within 
thirty (30) days after receipt of an invoice. lf any Owner ft1ils to p<1y the invoiced a1nount \\.'ithin such period, such a1nount 
shall thereafter accn1e interest at a per annu1n rate equal to the pri1ne rate of U.S. Bank (or its successor) plus five percent 
(5°/o). Such a1nount, together \Vith any interest that has accn1cd, shall be a lien on the Developn1ents (as dctcnnined by the 
City), which may be foreclosed in accordance with ORS Chapter RR. If the Developments are each owned by more than one 
person (i.e., n1ultiple lot o\vners) then each such o,vner shall be jointly and severally liable for paytnent of the a1nounts 
provided for in this Section 3. 

4. Indemnification. Owners agree to indemnify, defend (with legal counsel reasonably acceptable to the 
City), and hold harmless the City, their employees, independent contractors, assigns and designees harmless from and against 
any liability, losses, costs., expenses (including reasonable attorney fees), clai1ns or suits arising fro1n any use of the 
DRIVEWAY (by the Owners, City &/or public), Owners failure to perform its obligations under this Agreements or the 
exercise of the City, or their e1nployees, independent contractors, assigns or designecs of their rights under Section 2. 

5. Liability Coverage. O\vncrs agree to 1naintnin nppropriate insurance liability coverage (or bond/surety)-
this includes liability for any condition or activity \vhcthcr kno\vn or unkno\\'ll, anticip,1ted or unanticipated during the ti1ne 
of this agrec1nent. 

6. Run '''ith the Land. The pa11ies' rights and obligations contained herein shall n1n \Vith the land and inure 
to the benefit of, and shall be binding upon, the City and the 0\vncrs and their respective successors and assigns (including, 
without litnitation, subsequent O\vners ofDevclop111ents). 

7. Attorney Fees. If legal action is conuncnced in connection with this Agree1nent, the prevailing party in 
such action shall be entitled to recover its reasonable attorney fees and costs incurred in the trial court and in the appeal 
therefro1n. The tertn 11 action11 shall be decn1ed to include action conunenced in the bankruptcy courts of the United States and 
any other court of general or litnitcd jurisdiction. 

8. Revocable Right-of-Way Permit, The City may revoke the Right-of-Way Permit for said Driveway in the 
event that either a City-approved public street section replaces said DRIVEWAY section therefore nullifying the need for this 
Covenant and Pennit or that the City detcnnincs that any of the 0\\1ners arc not in co1npliance \Vith the Covenant described in 
Section l. 

9. Additions and/or Deletions. The Owners hereby grant the City the right to amend this Covenant and 
Pennit for the purpose of including ne\v/additional O\vncrs/Propcrties/Develop1nents or re1noving 
Owners/Properties/Developments, deemed no longer served by said DRIVEWAY, as determined by the City. 

10. Modifications and/or Rc1novals. The O\vners agree that the DRIVEWAY 1nay be 1nodified and/or 
re1noved by the City and/or assigns for any future public street or nccess i1nproven1ents at no cost to the City. Furth.er1nore, 
the Owners also agree that any added expense to constn1ct any said future in1proven1enls due the existing DRIVEWAY shall 
be the responsibility of the Owners. 

11. Public Access and Parking, The Owners acknowledge and agree that said ROW is public access and thus 
available for public use as ROW. The o,vncrs also agree that no vehicles shall be parked at any ti1ne on any vehicular travel 
area of said DRIVEWAY that hinders the safe passage or Fire & Emergency vehicles or private vehicles. Parking of vehicles 
within the ROW (includes said DRIVEWAY) may be prohibited at any time deemed appropriate as determined by the City 
and/or Fire & E1nergency Services Provider. 
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12. Agreement Termination. The 0\vners 1nay tcnninatc this agrcc1nent at any ti1nc by re1noving said 
DRTVEWA Y and other improvements and restoring &/or redeveloping the ROW area to the satisfaction of the City or the 
City 1nay ter1ninatc this agree1ncnt by either accepting said DRIVEWAY as "public", accepting public itnprove1nents 
replacing said DRIVEWAY or as dccrned necessary. 

13. Costs. In the event of a suit. action, arbitration, or other proceeding of any nature whatsoever, including, 
without litnitation, any proceeding under U.S. Bankruptcy Code, is instituted to interpret or enforce any provision of this 
Agree1nent, or with respect to any dispute relating to this Agrec111cnt, including, \Vithout li1nitation, any action in which a 
declaration of rights is sought or an action for rescission, the prevailing party shall be entitled to recover from the losing party 
its reasonable attorneys', paralegals', accountants', and other experts' fees and all other fees, costs, and expenses actually 
incurred and reasonably necessary in connection thcre\vith, as dctcnnined by the judge or arbitrator at trial or arbitration, as 
the case 1nay be, or on any appeal or revie\V, in addition to all other a1nounts provided by law. This provision shalJ cover 
costs and attorneys' fees related to or with respect to proceedings in Federal Bankrnptcy Courts, iucluding those related to 
issues unique to bankn1ptcy la\v. The Owners shall rei1nburse the City for all costs incurred to provide and execute this 
Agreement. 

13. Authority. If the O\vncrs arc an entity, the individual(s) executing this Agree1nent on behalf of the Owner 
represents and \Varrants to the City that he or she has the full po\vcr and authority to do so and that the Owners have full right 
and authority to enter into this agree111ent and pcrfonn its obligations under this Agrec1nent. This Agree1nent is separate 
fro1n the private roadway 1naintenance agree111ent previously recorded as Fee Docu1ncnt No. 2005- O'/J{,?;J,.. 

NOTICE TO NOTARIES: No notary stamp or corporate seal is allowed over any typed information. 

OWNER: 

(Printed name) 

(Signature) 

(Printed name) 

STATE OF OREGON 

County of Clackamas 
) SS. 

) 

This instrument was acknowledged before me on 

THE CITY: 

Title: ___ 6."""lyL"f-Jh_,.,.n_,_o_,,,Qf/=1-.ef=----

y'b ~-W~ ~- Om.oi 
City Recorder 

Attest: 

,.,.,---; ~6.> .:c "'l....l&!L-

m B ~ 1__.e . 2oos, by4'[c:.\<:;\\ 0ft'1\df1-~·:::i. 
& ____ Ck?oAn/JmJMJ 

• 

Ol'FICIAI. SIAL 
RENA COULTAS ... 

NOTARY PUBLIC· OREGON ; 
COMMISSION NO, 378008 

'6Y COMMISSION EXPIRESJAN, 24, 2008 

Notary Public for Oregon j jl\C:/ 
My Commission Expires 1;:)/j U() 

I ' 

Page 3. DRIVEWAY MAINTENANCE COVENANT & RE~BLE RIGHT-OF-WAY PERMIT (Zahler) 

-----~ --------·-·------ - -------· 



r 

Pvr f>givf:i.AJ,t.if mr-nrv'TtitJA10CE 

COV ENfJNJ ~ 12tt:VOC'l'R.E. 'JZlJVJ PS£/l'l IT 

L. Ii \1 L~I(. cf\JlfZ,,c PIZ-1 si;::s 

(s B~ CWOf=rO 11 ~ H/205-Glfj 

IN fuPINOf'.Jb:Si s,Jo4?~ 

c~"\(,\G, Co. DDc-#- zoos~D'-//1£,23 
5" /o&Jos 

/Oog 5 
110~ l(p 


