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CITY OF MILWAUKIE
CITY COUNCIL MEETING
MARCH 18, 1997

The one thousand seven hundred and sixty-third meeting of the Milwaukie City Council
was called to order by Mayor Lomnicki at 7:05 p.m. in the Council Chambers at
Milwaukie City Hall. The following Councilors were present:

Craig Lomnicki, Carolyn Tomei
Mayor Rob Kappa
Jean Schreiber Don Trofter
Also present:
Dan Bartlett, Maggie Collins,
City Manager Community Development Director
Charlene Richards, Jim Brink,
Assistant to the City Engineer
City Manager Dan Pava,
Pam Beery, Senior Planner
City Attorney Ruthanne Bennett,
Angus Anderson, Civil Engineering Assistant

Finance Director
PROCLAMATIONS, COMMENDATIONS, SPECIAL REPORTS, AND AWARDS

Senator Verne Duncan -- District 12 -- Senator Duncan was unable to attend, and
his presentation will be re-scheduled.

CONSENT AGENDA

It was moved by Councilmember Kappa and seconded by Councilmember Tomei
to adopt the Consent Agenda which consisted of the City Council minutes of
March 4, 1997. Motion passed unanimously.

AUDIENCE PARTICIPATION -- None.

PUBLIC HEARING

Supplemental Budget

Mayor Lomnicki opened the public hearing on the proposed 1996 - 1997 supplemental
budget at 7:08 p.m.
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He explained the purpose of the hearing was to consider adoption of a 1996 - 1997
supplement budget resolution for the City of Milwaukie. He reviewed the conduct of the
hearing.

Staff Report: Anderson presented the staff report. The City of Milwaukie adopted the
1996 - 1997 fiscal budget on June 18, 1996. Since the budget was adopted, Council
approved these amendments: $45,000 increase in the Police Services appropriation in
the Public Safety Fund to purchase CAD hardware; $90,000 increase appropriation in
the Water Fund to call the 1968 General Obligation Water System Improvement Bonds;
and $2,500 increase to the City Council appropriations category of the Administrative
Services Fund for education and training. Contingency funds were moved to certain
line items by Council action.

In addition to the previous actions, two changes were made to accounting procedures
which resulted in an equal increase both in revenues and expenditures. These
accounting changes were in the areas of municipal court and fleet services.

The supplemental budget also recognized the following: $490,000 transfer from
Contingency to Police Services in the General Fund; $70,000 transfer from General

Fund Contingency to Community Development for professional and contractual
services; and $22,500 transfer from Contingency to the Facilities Management Fund.

Correspondence: None.
Testimony: None.

Staff Comments: None.
Questions of Clarification: None.

Close of Hearing: Mayor Lomnicki closed the public testimony portion of the hearing
on the adoption of the 1996 - 1997 supplemental budget at 7:17 p.m.

Discussion among Councilmembers and Vote: It was moved by Councilmember
Kappa and seconded by Councilmember Trotter to adopt the resolution
approving a 1996 - 1997 supplemental budget. Motion passed unanimously.

RESOLUTION NO. 10-1997:

AN RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MILWAUKIE, OREGON, APPROVING A SUPPLEMENTAL BUDGET.
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Appeal of Planning Commission Decision on CU-96-01

Mayor Lomnicki called the public hearing on the appeal of the Planning Commission
decision on CU-96-01 to order at 7:19 p.m.

The purpose of the hearing was to consider the Milwaukie Planning Commission’s
January 29, 1997, decision. Mr. Michael filed an appeal challenging the Planning
Commission’s approval and articulated several reasons for the appeal.

Mayor Lomnicki reviewed the order of business and the conduct of the hearing.

Conflicts of Interest and Site Visits: Mayor Lomnicki asked if any members of the
Council had visited the site.

Mayor Lomnicki said he has driven by the site many times but did not stop.

Councilmember Kappa announced he had walked the site and noticed deterioration at
the north end of the walkway which may or may not have been a result of the tree
removal.

Councilmember Kappa said he contacted Pava to clarify map symbols and referred to
page 61 of the staff report.

Mayor Lomnicki said, after it came to Council's and staff's attention that the 120-day
limitation had been exceeded, he contacted ODOT. He asked the ODOT Director if it
would be possible to waive the 120-day rule. He did not discuss any of the merits of
the case with the Director. The Director said she would look into the issue. He noted
correspondence dated March 18, 1997, from Karla Keller, District 2B Manager,
indicating that ODOT had decided to waive the 120-day limitation for land use
applications to include the City Council appeal hearing.

Beery said the letter from ODOT was now part of the record, and the applicant would
address the terms of the letter in its presentation.

Jurisdictional Issues: Mayor Lomnicki asked if there were any objections to the
Council's jurisdiction to consider the matter. No objections were voiced.

Councilmember Tomei said she wished to step down at this point to avoid any
appearance of bias.
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Staff Presentation: Pava presented the staff report. He presented several points about
the appeal and discussed the Planning Commission’s conditions. He also introduced
Karla Keller, representing the applicant ODOT, and referenced the March 18, 1997,
letter waiving the 120-day limitation for land use applications. He noted a minor
typographical error in the notice of final decision. It should have stated the final
determination was made by the Planning Commission on January 28, 1997, which was
its regular public hearing date.

Pava discussed the four conditions imposed by the Planning Commission when
approving the conditional use application. These were: (1) the proposed plan shall be
re-examined to assure all plantings are appropriately placed and located as close to the
bank as possible; (2) ODOT shall guarantee an 80% survival rate of all new plant |
materials; (3) ODOT staff will continue to work with City staff and interested parties to
provide riparian restoration plantings using a phased approach that could be
incorporated into the McLoughlin Blvd. redesign project. Within six months of the
conditional use approval, an implementation plan for a long-term maintenance strategy,
species diversity, and mulit-story vegetation canopy would be completed; and (4) The
guardrail anchor will be moved to reduce foot traffic problems. Pava noted that
Condition #4 had already been met.

Councilmember Kappa asked if the plantings done at this time would be removed
when the McLoughlin redesign was accomplished. Pava said there may be additional
plantings when the redesign takes place, but that is not known at this time. He pointed
out this phase addressed the riparian area, and the plantings will probably remain since
they are some distance from the pavement.

Correspondence: None.

Applicant’s Testimony: Karla Keller, Oregon Department of Transportation, 9200 SE
Lawnfield Rd., Clackamas. ODOT went through the Planning Commission hearing
process and was directed to work with City staff to develop a vegetation plan that would
be consistent with upcoming design changes. The result was a two-phased approach.
Slope stability was ODOT’s major area of concern. She indicated there had been
meetings with concerned citizens to develop a revised plan and noted the pedestrian
improvements were already completed. ODOT plans to continue work with City staff
and citizens to determine the locations and types of plants for the site. She discussed
the 120-day limitation waiver and ODOT's intent to continue working with City staff on
the issue. She felt the Planning Commission approved a plan that would benefit the
City and accomplish the mitigation for the trees that were cut in the area.

Councilmember Trotter said he felt it was unclear as to the number of trees to be
planted and asked Keller to elaborate on the tree planting program. Keller said the site
plan proposed 23 trees that included 10 Oregon ash, 5 Douglas hawthorn, 3 western
cedar, and 5 red alder.
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Councilmember Trotter noted the considerable discussion on the size and caliper of
trees, the 80% survival rate, and the existing ivy and blackberries. He asked for
comments on these items. Keller said the replacement trees should not be of such a
large that they are difficult to move to the site and plant. The existing ivy and
blackberries related to ODOT's concerns about the stability of the slope and potential
damage to the highway. She did not know at this time how great a problem the existing
plants would be to the replacement trees.

Councilmember Kappa asked if there was a maintenance concern with the proposed
red alder and elderberry plantings. He was concerned about adding debris to the lake.
Keller said she did not believe these plants would present debris problems for Kellogg
Lake and added ODOT has used these types of earth-friendly trees in a number of
projects. The citizen group was involved in selecting the plants. She pointed out the
phased approach would be appropriate because of the McLoughlin Blvd. redesign
project.

Councilmember Trotter asked for a discussion of Condition #3 regarding continued
work with City staff and interested parties on riparian restoration. Keller said the
riparian area is closest to Kellogg Lake, and slope monitoring is necessary during the
extensive redesign phase. Councilmember Trotter asked if she was referring to
another conditional use application. Keller replied there will be a process to determine
what McLoughlin Blvd. will look like and directly involve the project. When the City
adopts the McLoughlin Blvd. plans, there needs to be a public process. Until that
happens, ODOT wants to perform this part of the work and be a partner in the rest of
the planning effort. Councilmember Trotter said the riparian restoration would be a
part of the McLoughlin Blvd. improvement process, and Keller responded that was a
correct statement.

Other Testimony in Support: None.

Appellant’'s Testimony: Gary L. Michael, 11907 SE 19th, Milwaukie. He felt strongly
there was an outrageous blunder in Milwaukie, and work must be done to restore the
damage that was done. It becomes easy to put on blinders to environmental
degradation when gradual changes are made. He noted over 100 trees have been lost
during the McLoughlin Blvd. improvement between Milwaukie and the Tacoma
Overpass. When trees are lost, one senses an immediate loss and then becomes
numbed. We accept these changes as progress over which we have no control.

In this case, there is control over tree replacement in the Willamette Greenway. He felt
it was reasonable to expect more than what was approved by the Planning
Commission. What are the acceptable definitions of such terms as “mitigation”,
“‘restoration”, and “to maintain and enhance” as they are used in the Zoning Ordinance?
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The City Council must decide if it is satisfactory to replace a 24-inch tree with a 1-inch
tree. He counted at least 30 trees that were 6 inches to 24 inches in diameter at the
stump and freshly cut on the site. ODOT also admitted to cutting trees eight years ago.
Both actions were Greenway violations. It is a difficult issue, but it comes down to the
meaning of mitigation.

Michael said about two years ago the Planning Commission established a committee to
draft a tree ordinance which was recommended to the City Council for consideration
and adoption. He noted the Community Development Department's 1997 goal of
establishing noticeable City gateways using tree plantings. He advocated a tree
ordinance similar to that of the City of Tigard calling for replacement on a total caliper-
inches-lost basis. The formula was easily understood, and it was a compromise from
cross-sectional loss replanting. He believed it was sufficient disincentive to discourage
people from removing trees without acceptable reasons. There are some good reasons
for cutting trees, but there were none in the situation before the City Council at this
hearing. He believed the City Council would be setting a precedent for what will take
place both on public and private lands. He referred to the tree replacement condition
relating to the variance for the Logus Road subdivision.

Michael provided photographs he took at the site to indicate the inaccuracies of
ODOT’s drawing. The drawing of the existing conditions shows trees that do not exist.
It is not to scale, and the configuration of the lake edge is not accurate. The length of
the guardrail is not correct. It appeared to him the landscape architect did not visit the
site. The new trees in the proposed plan appear to be 18 - 20 feet in canopy, but they
will not actually reach that size for many years. The original drawing also shows only
six trees cut when actually at least 30 were lost. The photographs indicate the large
number of stumps with major portions of the trees growing toward Kellogg Lake rather
than the guardrail. It is not an easily-planted area and is covered with ivy and
blackberries. He provided a larger scale drawing to better illustrate the sizes and
locations of the trees to be planted. He felt there could be many more trees planted in
the area. It seemed clear to him that ODOT should not proceed with the proposed
plantings until the long-range plan was in place.

Michael presented copies of his presentation which included the following
recommendations: delay planting until fall for a better chance of survival; complete the
long-range plan within six months; require community involvement in the planning
process; require a licensed landscape architect or arborist to review the plan; provide
City staff and ODOT guidance regarding the acceptable level of quantitative and
qualitative mitigation; and require Planning Commission approval of the long-range plan
and each phase. Condition #3 discusses riparian planting but does not address
developing a visual entrance to the Milwaukie downtown. Additionally, he
recommended the City Council request that the Planning Commission and City staff
prepare amendments to the Greenway and Natural Resource Overlay sections of the
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Zoning Ordinance to make them more clear and enforceable. He also recommended
reviewing the fee waiver policy based on the fact that ODOT's conditional use
application fee was waived. This is not equitable to private applicants and tax payers.
He and other professional and interested persons did not feel the ODOT mitigation plan
was adequate.

Councilmember Kappa asked Michael to expand on his comments on postponing
planting until the bank was stabilized. Michael recommended a fall planting to assure
the longest period of time for the trees to adapt to their environment. Survivability will
be a real problem particularly with the potential for being overgrown by the existing ivy
and blackberries. He suggested planting more and larger trees to create a meaningful
planting in a shorter period of time.

Councilmember Trotter asked Michael if he had noticed if the understory was
removed when he walked the site. Michael said there was still some brush, but almost
everything had been removed from the site. A large crew worked for two days, and it
looked as if the site had been clear cut. Only a few small trees, ivy, and blackberries
remained.

Councilmember Trotter asked what part or parts of ODOT’s mitigation plan was
inadequate. Michael said in addition to trees, the understory is important to both the
wildlife habitat and riparian aspect of the site. The trees and shrubs need to create
shade over the water, and none of the plantings are close enough to do this for many
years. His other concern was the visual impact along McLoughlin Blvd. as an entrance
to downtown. That element is lacking in phase 1 and is not tied in enough to the
Planning Commission’s conditions to assure adequate planting along the street.

Councilmember Trotter referred to page 96 of the staff report and asked what the City
Council could do to require more and larger plant materials and how ODOT showed a
willingness to do this. Michael said in the one stakeholders meetings, ODOT
representatives seemed willing to put in larger plant materials. He felt City staff had led
them to believe that was not necessary. He understood there could be problems
planting very large trees.

Mayor Lomnicki asked Michael if he wanted conditions based on the Regional Center
Master Plan and improvements along McLoughlin Blvd. which may or may not take
place within six months. He was not clear why the two issues should be connected.
Michael said the Planning Commission condition was six months and was arrived at by
City staff with, perhaps, ODOT's concurrence at the second Planning Commission
hearing. It was his impression from the hearing that enough direction will have been
established regarding the future of McLoughlin Blvd. that a long-range plan including
implementation will be done. He felt it was reasonable not to plant until the long-range
plan was available and to delay planting until fall. He urged that no planting be done
until fall when the long-range plan was complete. He expressed his appreciation for
ODOT's remedying the guardrail problem so quickly.
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Councilmember Kappa said he noticed evidence of littering and other human activities
when he walked the site and asked if this would be a problem for plant survival.
Michael agreed there was a lot of litter on the site, and his only suggestion for that
problem was adequate maintenance. He did not feel the plants would be endangered
unless they were very delicate.

Councilmember Kappa referred to Michael's third recommendation which was
requiring community involvement in the planning process. He asked if the City Council
was being asked to make appointments. Michael said he felt ODOT had agreed to
involve the community, and there are interested parties who have expressed a definite
interest. He also suggested involving the MDDA, Historic Milwaukie NDA, and island
Station NDA. It will be important to have an adequate number of meetings to allow key
people to reach consensus. He added he did not feel the one stakeholder meeting that
was held offered sufficient opportunity for community involvement. Also, some key
decisions seemed to have been made prior to that meeting.

Councilmember Schreiber asked Michael why he proposed planting many trees when
the site has no master plan and is a small part of a larger planning area. She then
asked him if it was his intention that each tree being planted now should remain after
the redesign was completed. Michael agreed the trees that were cut were not street
trees, but they did provide a visual impact to the street and the entrance to the City’s
downtown area. He felt the new trees should be sufficiently large and colorful enough
to make an impact. He was hopeful that enough decisions would be made on that area
in a six-month period that the new plantings would not have to be removed. Expanding
McLoughlin Blvd. to the east would be costly and destroy Willamette Greenway area.
There would have to be immense retaining walls or cantilevers to expand in that
direction. If McLoughlin Blvd. does have to expand, it could go west where it is flat and
there are no trees. It did not seem sensible to delay the project because we do not
know what will happen with McLoughlin Blvd. He felt some substantial trees needed to
be planted by next fall. He did not feel plantings done now could possibly conflict with
the park area to the south or the riverfront development.

Other Testimony in Opposition: None.

Neutral Testimony: Donald Hammang, 11104 SE Home, Milwaukie. He and Mart
Hughes had offered a simplified river-up approach with street trees on the top and
riparian restoration on the bottom. He and Hughes both offered their services to City
staff, ODOT, and the City Council on the project. He testified in opposition to the
ODOT plan in two hearings before the Planning Commission because he felt the
selection of trees and number of plants was meager at best.
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Mayor Lomnicki asked Hammang if he wanted to be part of the community
involvement process. Hammang said he and Hughes were stakeholders from the
beginning, and he wanted to remain involved with the project. Hughes has professional
standing as a biologist.

Councilmember Trotter referred to page 53 of the staff report, Attachment 8, notes
from the interested parties meeting, in which it was stated “there was some discussion
and a difference of opinion about the placement and selection of trees, and they
deferred to Donald Hammang and Mart Hughes to work with Paul Edgecomb on the
planting plan details.” On the same page, it later states “a revised planting plan
incorporating the comments of the above mentioned individuals is being prepared for
Planning Commission consideration at the January 28 meeting.” He asked Hammang if
he noted any differences in the plans based on Hughes’ conversation with landscape
architect Edgecomb. Hammang noted there were fewer shrubs. He thought Hughes
had given testimony based on the view that the plan was an improvement over the
initial one. He indicated the revised plan did not match the one he and Hughes
presented to the Planning Commission, and it was not a full restoration of the site.
Hughes had indicated a feeling that there were political constraints, and the City had
probably gotten all that it could get.

Councilmember Trotter noted on page 42 of the staff report, the minutes mention a
paper Hammang presented to the Planning Commission entitled “To Interested Parties
in Response to This Conditional Use.” It discussed a cross section of the bank and
proposed plants and/or attributes that might benefit the habitat of the bank and
accentuate the visual appeal of the bank from the opposite side of the river. Hammang
provided the City Council with a copy of the paper since it was not included in the
Council's agenda packet material.

Monroe Sweetland, 12006 SE McLoughlin Blvd. He asked how long it would take to
prepare a master plan and commented on the serious need for a walkway or bikepath.
The downtown area can only be accessed by car since the current path is
unsatisfactory, and the existing path is precarious for all users including the children
walking to school. The area is important to both the Island Station and Historic
Milwaukie neighborhoods. He stressed the importance of focusing on development of
the waterfront area.

Mayor Lomnicki responded the City Council does not intend to have a plan that takes
two years to complete. The City has been working on the Riverfront Concept Plan and
the City Center Master Plan which is scheduled for a hearing in June. An element of
that plan will be McLoughlin Blvd. improvements. He indicated there would be a
concept plan for that area in several months.
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Sweetland asked if any construction would take place in 1997. Mayor Lomnicki
responded the plans could be adopted, but only planning funds have been budgeted.
Sweetland commented there may be substantial new highway funds and expressed
the hope that fiscal constraints could be addressed.

Staff Report and Recommendation: Pava said staff recommended upholding the
Planning Commission’s denial of the appeal based on the findings and subject to the
conditions of approval contained in the January 29, 1997, Noftice of Decision.

Pava said the planting proposal that included 10 Oregon ash and 15 shrubs was based
on input from interested parties. The January stakeholder meeting was called to meet
the Planning Commission’s direction to build consensus. The elderberry and hawthorn
plants were recommended by interested parties. The participants had varying opinions
and could not come to an agreement in the short meeting. He reviewed staff's activities
to meet the intent of the Planning Commission’s direction to come up with a more
acceptable plan. He pointed out that Hammang's cross section of the slope was noted
in the Planning Commission minutes.

Councilmember Schreiber asked if the mitigation plan forwarded by the Planning
Commission was compatible with the long-term view City staff had for the use of that
area. lIs this a short-term response or a long-term solution for that area and its use?
Pava said the reason the planting plan does not show a great number of trees in phase
1 is because the longer-term design and boulevard treatment will probably include
provisions for a walkway on the east side of McLoughlin Blvd. Staff recommends an
initial phase of short-term mitigation and replacement with provisions for a longer-term
community involvement phase.

Councilmember Schreiber asked if the phased-in approach would be accepted and
supported by those who brought the issue forward. Pava said staff will work to involve
all citizens in looking at McLoughlin Blvd. improvements in addition to the bigger issue
of replacing trees throughout the City.

Councilmember Trotter referred the Michael's recommendations and asked Pava if he
agreed there should be a review and approval of the future six-month plan. Pava said
that was the intent of the second phase, and the Community Development Department
was committed to any necessary citizen involvement.

Councilmember Trotter said he felt Michael was saying there should be some kind of
approval by the Planning Commission of the second phase. Collins said she assumed
there would be subsequent public hearings on phase 2 of the plan.
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Councilmember Trotter referred to page 93 of the staff report in which Michael
outlined his reasons for appeal. He indicated a difference of opinion with staff's and
Planning Commission’s findings. Councilmember Trotter referred to finding 5.H.A-D
in which Michael stated his reasons for believing this is not a correct finding. Pava said,
in a general sense, Section 320 deals with Willamette Greenway review criteria.

Finding 5 addresses those criteria point-by-point and concludes it meets the Willamette
Greenway criteria. There could certainly be an honest difference of opinion.

Councilmember Trotter said Michael contends in 5.H.B a narrative describing the
natural resources being removed or affected was not submitted. He also notes in 5.H.D
that a narrative describing proposed mitigation or enhancement activity was not
submitted. Pava said there was an opportunity for brief description on the original
application submittal. That document was not in the packet.

Councilmember Trotter referred to page 95 of the staff report regarding final review of
the plan. Collins indicated there may be additional hearings, and he asked for
clarification on the process. Collins indicated there may be additional hearings and
discussed to the process. The intent of phase 2 was to build a public process and
program with ODOT and interested parties. She suggested plan review sessions with
subsequent Planning Commission work sessions. At a point where agreement was
apparent, the 5.H conditions would be addressed more completely. It would be
advertised as a second conditional use and approval under this plan using the same file
number.

Councilmember Trotter again referred to page 95 in which Michael stated he felt there
was a discrepancy between what the City requires of private developers and public
agencies regarding mitigation. Michael used the example of the recent decision on
VR-96-07 in which replacement trees were required to meet a 3" - 4” caliper minimum.
He asked if staff felt this was an accurate indication as to how the City would treat tree
replacement in the future. Collins said there was no adopted tree replacement policy,
and she did not see this action as a precedent. A case-by-case decision on tree
replacement or landscaping could not be considered a City policy. The decision
regarding the conditional use has to do with wildlife habitat and riparian restoration.
She felt it was an issue of mitigation.

Councilmember Kappa asked how a design review committee, if there were one in
place, might deal with this issue. Collins the design review committee would probably
address tree plantings in the City and commented the enhancement and restoration of
natural resource areas is often significantly different than built-environment issues. If
the design work were there, it could include some guidance for an area such as the one
under discussion at this hearing. It would not, however, automatically solve the
problem. Councilmember Kappa commented trees and shrubs could actually be
considered riparian or landscape components and be part of a transition area.
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Councilmember Kappa asked for comment on Michael's being required to pay a fee
while ODOT was not. Collins said she made that decision, and she understood the
City Manager would rectify the discrepancy.

Rebuttal Testimony -- Appellant: Michael said the Mayor stated the burden of proof in
this public hearing was on the appellant. He felt the applicant failed to provided
evidence that Zoning Ordinance criteria were met. The decision must be based on
reliable evidence in the record, and the quantity of that evidence must be substantial.
The proponent of change has the burden of proving that all elements necessary to
grant that change are met. He did not believe ODOT had met the criteria. Findings
must be based on facts and not conclusions or opinions; however, these findings were
based on staff opinion.

Michael commented on Councilmember Trotter's question regarding the review plan
and who would be responsible. In the packet, was a statement that the Community
Development Director would be responsible for reviewing phase 1 of the plan. Since
Collins was neither a landscape architect or an arborist, he did not feel making her
responsible was appropriate.

Michael reiterated his belief that there would be no harm in delaying the planting
because of the lateness of the season. His main recommendation was to postpone
planting for six months until a long-range plan could be completed. He discussed one-
for-one replacement and said it was unreasonable to replace a 24-inch tree with a one-
inch tree. Staff needs direction on acceptable mitigation levels. He added his belief
that City Council was establishing precedent with this decision, and developers would
refer to this situation. Design review can accomplish a lot; however, some criteria must
be established. If the Greenway Ordinance is unclear and difficult to enforce as staff
maintains, then it should be amended. Many parties have worked for over a year on an
urban forestry ordinance, and he believed a stated policy would help avoid future
problems and disputes.

Councilmember Trotter asked Michael to elaborate on his reference to “one-for-one”
replacement. Michael referred to page 96 of the staff report in which he quoted one-
for-one replacement with comparable species language from the Natural Resources
Overlay, Section 322.7.B.2.

Rebuttal Testimony -- Applicant: Keller commented on the difficulty the stakeholder
group had in reaching consensus. ODOT wants to help develop a plan to provide
Milwaukie with a workable City entrance.

Councilmember Trotter asked Keller to comment on the number and sizes of the
proposed tree plantings. Keller said the perception of the number of trees was correct
in the number of trees and commented on the difficulty of moving and planting large
trees on the site. The number of trees is something with which ODOT could work. She
felt this proposed plan would provide the City with what it needed.
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Councilmember Trotter asked Keller for her opinion on delaying tree planting until fall.
Keller said the water level was still high, and ODOT feels planting could be successfully
accomplished at this time. She pointed out that ODOT agreed to an 80% survival rate.
ODOT would prefer to finish the project this spring.

Councilmember Kappa said he was concerned about the tree selection since some
trees do not grow well on hillsides. Keller said she had to rely on the landscape
architect who developed the plan. She believed he had visited the site and met with
staff and concerned citizens.

Councilmember Schreiber said it was her understanding the main concern was a
restoration project of the riparian area as it approaches the highway. She would rather
the mitigation deal with the concept of stabilizing the bank until some other use, such as
a walkway, can be implemented. Keller said she did not believe a lot of the riparian
area was disturbed. The trees that were removed were higher on the bank. The further
down the bank you go with planting, the greater the chance of disturbing that area. To
ensure the land is stable and make sure that nothing happens to 99E will take a much
larger project. She felt it would be most appropriate to wait until the master plan was
completed since the future of the boulevard is not known.

Questions of Clarification: Councilmember Trotter said there was a lot of discussion
about mitigation and riparian restoration. He asked Collins what she felt was
appropriate mitigation for this site. Why is riparian restoration appropriate? Collins
said riparian mitigation is important because of the loss of wildlife habitat and
vegetation. The bank and lake should be the focus. Replacing the vegetative canopy
and stabilizing the bank is essential, and she felt this plan was a good start. We do not
yet know if more will have to be done and how the riparian area might be disturbed.

Councilmember Kappa said prior to the tree cutting, the bank was stable with trees
and blackberries. He was concerned about the ivy and blackberries taking over the
newly-planted, small caliper trees. Would those trees have an 80% chance of survival
without a lot of maintenance? Collins said larger caliper trees require more care in the
first years. The smaller ones do not take hold as fast, but they have a better chance of
survival.

Close Hearing: Mayor Lomnicki closed the public testimony portion of the hearing on
the appeal of the Planning Commission decision CU-96-01 at 9:21 p.m.

Discussion and Decision: Mayor Lomnicki reviewed the options before the City
Council for decision. These were: concur with the Planning Commission’ findings and
deny the appeal; reverse the Planning Commission decision and uphold the appeal; or
take either of those actions with findings and conditions based on public testimony.
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Councilmember Kappa said he was concerned about the caliper and height of the
trees. He recommended trees 7 - 8 feet high with at least a 4-inch caliper. To provide
stability, he recommended the number of replacement trees, mainly conifers, be
increased to 30. He also stressed the importance of the public involvement process.

Councilmember Trotter asked Councilmember Kappa the basis of his
recommendation for planing 30 trees instead of 25 and the determining factor for
suggesting 4- to 5-inch caliper trees. Councilmember Kappa said his main concern
was survivability. He was concerned about ivy and blackberries taking over young
trees in addition to the site’s proximity to McLoughlin Blvd. and carbon dioxide
emissions. The probability of survival would increase if ODOT waited until fall to do the
planting.

Councilmember Trotter said he was concerned with the more basic issue of the
applicant’s meeting the appropriate zoning requirements of the conditional use. Based
on the letter of the law, he did not believe they were met. Testimony indicated the site
plan was not accurate. He did feel, however, the spirit of the Zoning Ordinance was
met in that there were plans prepared and reviewed by the Planning Commission and
interested citizens. Long-range planning issues make the phasing of the process
important. He was pleased to hear that ODOT agreed to continue to work with the City.
He as concerned that there was nothing in the documentation to support Collins’
comments about future hearings and approval of phase 2 planning and beyond. The
number of trees was a difficult issue. He viewed the Planning Commission findings and
site restoration as a start and not a completion of the project. He urged continued work
and cooperation between the City and its citizens on forthcoming phases. He did not
agree with Councilmember Kappa’'s comments on tree sizes. He considered the
findings staff prepared for the City Council were appropriate, but he felt Condition #3
should be revised to include an approval process.

Mayor Lomnicki said his concerns were similar to Councilmember Trotter's. Itis a
sensitive area, and testimony indicated planting too many trees might do more harm
than good to the site. He felt the proposed plan was a good start, but it was only the
beginning. There is no assurance at this time what phase 2 will look like. There needs
to be trust and sincerity between the parties to accomplish both bank maintenance and
an attractive entrance to the City. He agreed with Councilmember Trotter that there
needed to be a public process in the second phase to assure the plantings will be
appropriate.

Councilmember Schreiber said she did not feel the issue was about trees. She felt it
was two jurisdictional staffs playing loose with an opportunity presented to them. The
other issue is how the community responded to the devastation. The citizens saw what
was happening and expressed their concerns to staff. The damage has been done,
and mitigation is necessary. Both jurisdictions need to work together to make the best
of a bad situation. This has been a learning process and will likely result in a positive
outcome. The problem is dealing with these issues in a jurisdictional manner.
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Councilmember Kappa said common sense would say vegetation removed from a
sensitive area needs to be replaced. From his personal experience, he knew some
trees might be too small to survive, so he recommended trees 5 - 8 feet in height.

Councilmember Trotter responded to Councilmember Kappa’s concerns about
survivability. The Planning Commission made a condition requiring an 80% survival
rate. This will be ODOT’s two-year responsibility, and it would be to that agency's
benefit that the survival rate is met early in the process.

Councilmember Trotter asked the City Attorney for clarification of the three possible
City Council actions outlined in the staff report. Beery said the action would depend on
the extent of modifications to the conditions. The City Council could generally uphold
the Planning Commission’s decision while revising the findings.

Councilmember Schreiber said, at this time, her concerns were with the planning
process. At this point, she felt it was more important to sustain the viability of the site
than to think long-term. She was not comfortable voting on the number or sizes of
trees. It was important that ODOT commit to working with the City on refurbishing that
area for a more viable use in the future.

Councilmember Kappa said he wanted to enhance the Planning Commission’s
decision. He felt it was important to make a decision on the number and sizes of trees.
The trees in that area did enhance the view, and now they are gone. There comes a
time when it is important to get on with the work. He also urged re-planting conifers.

Mayor Lomnicki felt Michael's recommendations on the Zoning Ordinance and Urban
Forestry Ordinance should be handled. He did not agree with the recommendation to
postpone planting until the fall if ODOT believes it can start now. Bank stabilization is
important to ODOT in order to maintain the infrastructure. He commented on the
number of interests coming to bear on this small piece of property. He felt with the
exception of a few minor modifications, the City Council should support the Planning
Commission’s findings.

Councilmember Trotter generally agreed. One of the difficulties Milwaukie has in the
natural resources arena is the lack of an arborist or landscape architect on staff to
provide expertise on applicants’ proposals. He concurred with Michael's proposal that
phase 2 should be reviewed by a licensed landscape architect so all the expertise does
not come solely from the applicant.

Councilmember Kappa agreed with Michael on the planting seasons and the need to
hire a landscape architect.

Councilmember Trotter agreed staff should consult with a licensed landscape
architect or arborist in phase 2 as referred to in the draft urban forestry ordinance.
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Mayor Lomnicki said it was his understanding that as the parties enter into phase 2,
ODOT would have that kind of expertise on the planning staff and be part of the
consultation. Itis in ODOT's interest that the right plantings are in place.

Councilmember Schreiber said, at some future time, City Council needs to return to
consideration of the tree ordinance. She was also concerned about a more extensive
dialogue on the pedestrian walkway.

Councilmember Trotter said his understanding of the phasing concept was that it
would be based on the McLoughlin Blvd. Study. Within six months, there would be
more work done on the site in addition to a more coordinated effort.

Councilmember Schreiber recommended the mitigation process be tied to the activity
sequence.

Councilmember Trotter said it seemed Councilmember Schreiber was suggesting the
phase 2 mitigation plan be submitted for approval to Planning Commission after
preliminary design of the McLoughlin Corridor was prepared.

Councilmember Kappa recommended using the expertise of citizens before hiring
someone to review proposals.

Councilmember Trotter suggested changing Condition “3 to incorporate language
regarding a licensed landscape architect's approval of the McLoughlin Corridor
preliminary design work. Interested people in the City would be able to be part of the
review process and make comments on the plan. He also recommended more closely
adhering to the letter of the Natural Resource Overlay Zone requirements for site
surveys. He concurred with Planning Commission’s decision with a modification to
Condition #3.

Councilmember Kappa said he felt the timing of the planting was important and
commented on ODOT’s responsibility for 80% survival.

It was moved by Councilmember Schreiber and seconded by Counciimember
Trotter to concur with Planning Commission’s decision with Condition #3
amended to add the following language: “prepared and submitted by a
registered landscape architect on behalf of ODOT. This plan is due concurrent
with completion of preliminary engineering of the McLoughlin Corridor project
improvements.”

Councilmember Trotter said this was the least detailed application of its kind he had
seen, and he hoped the next one would be more in character. This has been a very
difficult situation. The tree cutting was a system failure, and ODOT has worked with the
City to mitigate the damage and has demonstrated a willingness to correct the situation.
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Motion passed 4 - 0 with the following vote: Mayor Lomnicki, Councilmember
Schreiber, Councilmember Kappa, and Councilmember Trotter aye; no nays;
Councilmember Tomei abstained.

Staff was also directed, but not part of the condition, to implement a public
process to develop phase 2 plan and to improve application submittal and more
closely track the City’s code requirements.

OTHER BUSINESS

Bid Award for Storm Line Projects

Bennett presented the staff report in which the City Council was requested to award a
bid for two storm line projects. The apparent low bidder was Les Brown Excavating,
Inc., in the amount of $214,235. She reviewed changes to the initial estimate of
$190,000 for both projects. There were sufficient funds to award the bid in this amount.
The additional elements included replacing deteriorated and substandard catchbasins
and increasing pipe sizes. She discussed the public outreach element of the project.

It was moved by Councilmember Trotter and seconded by Councilmember Kappa
to authorize the City Manager to sign a contract with Les Brown Excavating, Inc.,
for the bid amount of $214,235 for the 34th and 35th Storm Line and 40th Avenue
Extension Storm Line construction projects. Motion passed unanimously.

Building Official Servic

Brink presented the staff report in which the City Council was requested to amend an
existing purchase order with the City of Happy Valley for Building Official service by
adding $20,000. The current amount of the purchase order is $25,000. The request
was based on seasonal increases in building activities, and Brink reported funds were
available.

Councilmember Schreiber requested a report on the number and types of inspections
being done. Bartlett said staff would supply City Council with the number of permits
processed. He noted the size and complexity of the Providence Milwaukie Hospital
expansion project.

It was moved by Councilmember Kappa and seconded by Councilmember Trotter
to increase the amount of the purchase order with Happy Valley for Building
Official services by $20,000. Motion passed unanimously.
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McLoughlin Boulevard Improvements -- Resolution

Collins presented the staff report in which the City Council was requested to adopt a
resolution to move into the next phase of the McLoughlin Blvd. improvements. This
was a request for a review and consideration of a resolution itemizing the activity level
and process. The Steering Committee has reviewed the recommended boulevard
treatment option from Harrison Street to the railroad trestle. She discussed the
remaining funding.

Councilmember Kappa asked if the design option addressed streetscaping. Collins
said it did.

Councilmember Kappa observed that wider sidewalks were being used in some areas
of Portland instead of raised medians. Dan Layden, ODOT Senior Project Manager,
said this was based on different needs. In Milwaukie's case, there is a need for
pedestrian refuge and an increase in the number of pedestrian-crossing opportunities in
an hour.

Councilmember Kappa asked the amount of right-of-way on McLoughlin Blvd.
Collins said there was at least 80-feet of right-of-way to the Kellogg Treatment Plant
site.

Councilmember Schreiber asked if there would be a pedway. Layden said sidewalks
are a major element of the boulevard treatment.

Councilmember Trotter asked the beginning and ending points of the project. Collins
responded the project runs between the 17th/Harrison intersection and the railroad
trestle.

Bartlett discussed NCPRD’s preparing a master plan for the Kronberg property.

Councilmember Trotter discussed the proposed bike path in the railroad right-of-way.
He asked if that space could be for other uses. Collins said there is no answer at this
time, but the bike path is on the list of things to be considered.

Councilmember Tomei asked for clarification of the term “phase signals.” Layden
said that refers to the number of setting.

Councilmember Tomei discussed the signal at Jackson and the available space to
make a turn and commented on the sight constraints for drivers in the northbound
lanes. She asked if a signal would be combined with access to the Kellogg Treatment
Plant. Layden said that is on the list of things to be studied.
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Councilmember Kappa commented on access to the Jefferson Street Boat Ramp.
Collins said consideration will be given to Riverfront Plan impact when determining
final signal placement.

Councilmember Trotter asked when preliminary engineering would be complete.
Collins said there is a March deadline to bring forth a program and continue funding
the project. Councilmember Trotter asked if the process would be resolved at the
beginning of 1998, and Collins commented on the public review process schedule.

It was moved by Councilmember Tomei and seconded by Councilmember Kappa
to adopt the resolution authorizing further design and preliminary engineering for
McLoughlin Blvd.

Councilmember Trotter asked if the River Road intersection would be included as part
of the design process. Collins said that intersection was included.

Motion passed unanimously.
RESOLUTION NO. 11-1997:
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MILWAUKIE, OREGON, AUTHORIZING THE INITIATION OF FURTHER

DESIGN AND PRELIMINARY ENGINEERING FOR A SEGMENT OF
McLOUGHLIN BOULEVARD (HWY 99E).

City Council Communications Agreement

Mayor Lomnicki discussed the proposed communications agreement that would
provide a guidance document to others including citizen boards and commissions and
staff when conducting City business. He read the agreement.

Suspend Council Rules

It was moved by Councilmember Trotter and seconded by Councilmember Kappa
to suspend City Council rules to continue the meeting beyond 11:00 p.m. Motion
passed unanimously.

The group continued its discussion of the proposed agreement.
Councilmember Kappa said he would not support the agreement. He did not agree

with items 5 and 7. The agreement should not be imposed on board and commission
members.
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Councilmember Tomei and Councilmember Kappa did not feel the document from
North Clackamas #12 School District was appropriate and removed it from their
packets.

Councilmember Kappa said he needed more flexibility when communicating with his
constituents and could not always bring issues before the full Council. Citizens may
request him to provide information to the Council. Mayor Lomnicki said item #7
addresses new and additional information. Councilmember Kappa said he would not
vote in favor of the agreement.

Councilmember Trotter asked Councilmember Kappa to clarify his concern with item
#5. Councilmember Kappa said there are occasions when he did not have time to
bring information to a work session or introduce it under “other business.”
Councilmember Trotter felt the phrase “when possible” dealt with that concern.
Councilmember Kappa said it was his interpretation.

Councilmember Trotter said communication agreements act as a guidance document
for many groups. He felt it was appropriate to develop a document that would stimulate
participants to think about working together more effective. The nine items in the
proposed agreement could be applied to any group in the City.

It was moved by Councilmember Trotter and seconded by Councilmember
Schreiber to accept the agreement as a guidance document for the City Council,
citizen boards and commissions, and City staff.

Councilmember Tomei was very concerned that all members of City Council could not
support the agreement. She felt the group had worked through the issues.

Councilmember Kappa said he agreed to work through the process and consider the
finished document. He felt a political issue was being turned into policy. Councils have
state statutes as guidelines. He did not feel the document should be put on the boards
and commissions.

Councilmember Schreiber expressed her disappointment based on the many hours
spent developing it. One person is not accepting the standards accepted by the other
members.

Councilmember Kappa said he felt Councilmember Schreiber was setting up a barrier
to working together based on his position. A difference of opinion was not a difference
in policy.
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Councilmember Trotter concurred with Councilmember Schreiber's comments. The
agreement was a guidance document and did not legislate behavior. It states how the
Council and others wish to communicate and work together. Unfortunately, there
seemed to be a literal or legalistic reading of the words in the document. He felt it was
appropriate for the City Council to guide boards and commissions and staff in working
together.

Mayor Lomnicki said he was also disappointed because of the time spent trying to
accommodate Councilmember Kappa’'s concerns. We still have to all work together
whether the agreement is adopted or not. It was drafted as a guidance document, and
he did not feel the City boards and commissions would have a problem with it.

Councilmember Tomei told Councilmember Kappa he was an honorable person, but
she felt frustrated based on the amount of time spent on the document. She was
disappointed that this would not be a unanimous decision after dozens of hours were
spent developing the agreement.

Councilmember Kappa said he felt the same frustration, but his main concern was his
role as an elected representative of his constituency. He had to do what he felt was
proper. Others have his word that he would work together on all the issues to develop
solutions.

Councilmember Trotter suggested proceeding with the motion on the floor, and, if it is
adopted, the group should focus on item #7 and move on.

Motion passed 4 - 1 with the following vote: Mayor Lomnicki, Councilmember
Tomei, Councilmember Schreiber, and Councilmember Trotter aye;
Councilmember Kappa nay; no abstentions.

Board and Commission Appointments

Based on a slate of nominations provided by Mayor Lomnicki the following motions
were made:

1. It was moved by Councilmember Schreiber and seconded by Councilmember
Kappa to appoint Natalina Carbone to Budget Committee Position #2. Motion
passed unanimously.

2. It was moved by Councilmember Tomei and seconded by Councilmember
Kappa to re-appoint Doris Burton to Center/Community Advisory Board Position
#3 and Alice Snyder to Position #9. Motion passed unanimously.

3. It was moved by Councilmember Kappa and seconded by Councilmember
Tomei to appoint Sandy Peckover to Park and Recreation Board Position #4.
Motion passed unanimously.
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4. It was moved by Councilmember Schreiber and seconded by Councilmember
Trotter to re-appoint Tim Havel to Planning Commission Position #4 and Chuck
Stoudt to Position #5. Motion passed unanimously.

Mayor Lomnicki reviewed the remaining vacancies. He suggested seeking Planning
Commission applications from citizens living within the City's urban growth boundary
since all current commissioners are Milwaukie residents. Staff was directed to notify
those boards or commissions unable to achieve a quorum that it would not be
necessary to meet at this time. He discussed the possibility of integrating some of the
citizen Budget Committee members with the Citizens Utility Advisory Board.

INFORMATION

1. Councilmember Tomei noted the memorandum regarding the Clackamas County
Urban Services project and the April 16, 1997, Elected Officials Workshop.
Councilmember Trotter commented on the request to review the draft planning
agreement.

2. Councilmember Kappa said he has not received anything from the Regional Water
Providers, and Bartlett said minutes were available from the technical committee
meeting.

Mayor Lomnicki announced an executive session to consult with legal counsel pursuant
to ORS 192.660 immediately following adjournment of the regular session.

ADJOURNMENT

Mayor Lomnicki adjourned the meeting at 11:20 p.m.

C e Dudal

Pat DuVal, Recorder/Secretary
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CITY OF MILWAUKIE
CITY COUNCIL AGENDA
MARCH 18, 1997

MILWAUKIE CITY HALL 1763rd MEETING
10722 SE Main Street

WORK SESSION

4:45 - Council Information Sharing
5:00 - Board & Commission Interview

EXECUTIVE SESSION -- 6:15 p.m.

The City Council will hold an executive session pursuant to ORS 192.660 to consult with
legal counsel.

au ¥
o

REGULAR SESSION p ad
7:00 p.m.

L CALL TO ORDER
Pledge of Allegiance

. PROCLAMATIONS, COMMENDATIONS, SPECIAL REPORTS, AND
AWARDS

Senator Verne Duncan -- District 12

. CONSENT AGENDA (These items are considered fo be routine, and therefore, will
not be allotted Council discussion time on the agenda. The items may be passed by
the Council in one blanket motion. Any Council member may remove an item from
the “Consent” portion of the agenda for discussion or questions by requesting such
action prior to consideration of that portion of the agenda.)

City Council Minutes of March 4, 1997

V. AUDIENCE PARTICIPATION (The Mayor will call for statements from citizens
regarding issues relating to the City. It is the intention that this portion of the agenda
shall be limited to items of City business which are properly the object of Council
consideration. Persons wishing to speak shall be allowed to do so only after
registering on the comment card provided. The Council may limit the time allowed
for presentation.)



V1.

VII.

VIil.

PUBLIC HEARING (Public Comment will be allowed on items appearing on this
portion of the agenda following a brief staff report presenting the item and action
requested. The Mayor may limit testimony.)

A. Supplemental Budget -- Resoiution (Angus Anderson)
B. Appeal of Planning Commission Decision on CU-96-01 (Dan Pava)

OTHER BUSINESS (These items will be presented individually by staff or other
appropriate individuals. A synopsis of each item together with a brief statement of
the action being requested shall be made by those appearing on behalf of an
agenda item.)

Bid Award for Storm Line Projects (Ruthanne Bennett)

Building Official Services (Jim Brink)

McLoughlin Boulevard Improvements -- Resolution (Maggie Collins)
City Council Communications Agreement (Mayor Lomnicki)

Board and Commission Appointments (Mayor Lomnicki)

moowp

INFORMATION

Citizens Utility Advisory Board Minutes February 5, 1997

Planning Commission Minutes of February 11 and 25, 1997 (drafts)
Traffic Safety and Transportation Board Minutes of February 20, 1997
Clackamas Regional Center Area Plan

Police Department COPS Plan

moowpy

ADJOURNMENT

EXECUTIVE SESSION

At the end of the regular meeting, the Council may hold an Executive Session under the

authority of Oregon Revised Statutes 192.660 as needed.

For assistance/service per the Americans with Disabilities Act (ADA), dial TDD 786-7555.



CITY OF MILWAUKIE
CITY COUNCIL WORK SESSION
MARCH 4, 1997

Mayor Lomnicki called the work session to order at 6:00 p.m. in the second floor
conference room at City Hall.

Present were Counciimembers Schreiber, Kappa and Trotter.

Also present: City Manager Dan Bartlett; Assistant to the City Manager Charlene
Richards; Community Development Director Maggie Collins; and City Attorney Pam
Beery.

Information Sharing

1.

Mayor Lomnicki discussed rescheduling the City Council goal setting work
session from March 10 to March 19 or 20 depending on the Budget Committee
schedule.

Mayor Lomnicki discussed the potential impacts of HB 2047 and the proposed
rewriting of the property tax laws.

The group discussed the upcoming Budget Committee meeting on March 11.
Bartlett said he would present a balanced budget with a range of cuts between
$1 and $1.7 million. He reviewed the decision package process undertaken by
the department heads and noted some of the major cuts being proposed. Mayor
Lomnicki said the most visible service level reduction will be at the Ledding
Library. Councilmember Schreiber said all the public can be told at this time is
that things are uncertain, and the City is being cautious. The real problems will
come in the future. Bartlett said the City was advised to prepare one budget as
if Measure 47 did not pass and a second budget with cuts. Councilmember
Schreiber noted that she was telling the public that the City of Milwaukie is
currently stable and has planned well financially. Mayor Lomnicki discussed
impacts on other jurisdictions such as the City of Portland.

Councilmember Trotter announced upcoming sewerage facility meetings and a
work session with the Clackamas County Board of Commissioners.

Councilmember Kappa discussed the upcoming Battalion Oversight Committee
meeting and asked how the City Council planned to proceed. Mayor Lomnicki
and Counciimember Trotter indicated the first meeting would probably be
informational. Bartlett said staff would work with a consultant to develop a
strategy beneficial to City and present that information

City Council Work Session - March 4, 1997
Draft Minutes
Page -1



to the Council. Councilmember Kappa felt the Battalion Chief Oversight
Committee was the place to raise concerns about the City’s merging with
District #1. Bartlett said staff was directed to follow through with two-year
agreements. He discussed a recent retirement and resignation in the Fire
Department.

Councilmember Kappa asked when the Council was going to discuss service
delivery. Bartlett said he had contracted with a firm to study service delivery
models and prepare a report and recommendation. Council can compare this
with its own fire service policies and goals. Councilmember Schreiber said she
felt the representative appointed to the Battalion Chief Oversight Committee was
to provide public input. Mayor Lomnicki agreed with Councilmember Kappa's
comments that the City Council needed to address service delivery.

Councilmember Schreiber said all the parties will be more clear on their roles
as the SB 122 process continues. Councilmember Kappa said he was not
convinced the SB 122 process shouid be complete before the City of Milwaukie
decided what kind of services it should provide. Bartlett pointed out the
Comprehensive Plan was the City’s guiding document.

Councilmember Trotter said there seemed to be three questions to answer: (1)
What services should be provided? (2) What services should the City pay for?
(3) What services does the City not want to provide at all, and who, then, would
provide them?

Councilmember Schreiber suggested a day-long City Council retreat to work
through this issue. Mayor Lomnicki agreed and recommended late summer or
early fall. He felt it could also be discussed during goal setting, but until the
Measure 47 situation is stabilized, it would be difficult to finalize plans.
Councilmember Trotter said local control is an important constant to maintain.

Televising City Council Work Sessions

Bartlett said staff was seeking direction on whether or not it should arrange to have
City Council work sessions televised. He reviewed information on vending machine
vs. barnraising government. The cost was estimated to be about $2,400 which
included wiring the conference room and hiring an audio/video technician to operate
the camera.

Councilmember Schreiber said she was not in favor of televising work sessions.
In addition to the casual nature of the session, she felt the public’s expectations
would be raised that all Council meetings would be broadcast on cable.

City Council Work Session -- March 4, 1997
Draft Minutes
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Councilmember Kappa said although the cost was nominal, he did not feel the
expenditure was appropriate in light of potential Measure 47 impacts. He
recommended not televising work sessions at this time but to remain open to the
idea.

Councilmember Trotter expressed his disappointment that more people did not
attend the work session. He was in favor of televising the sessions to reach more
people and increase involvement. He recommended broadcasting only those work
sessions held prior to regular sessions.

Mayor Lomnicki agreed with Counciimember Schreiber's comments. The City has
many different avenues for public involvement, and those who are informed and
have a particular interest in a work session topic do attend. Work sessions have a
different dynamic than the regular sessions, and he was not convinced any greater
public value would be added.

The group agreed not to pursue televising Council work sessions and to
reconsider the option in one year.

Mayor Lomnicki adjourned the work session at 6:55 p.m.

Pat DuVal, City Recorder
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CITY OF MILWAUKIE
CITY COUNCIL MEETING
MARCH 4, 1997

The one thousand seven hundred and sixty-second meeting of the Milwaukie City
Council was called to order by Mayor Lomnicki at 7:00 p.m. in the Council Chambers at
Milwaukie City Hall. The following Councilors were present:
Craig Lomnicki, Rob Kappa
Mayor Don Trotter
Jean Schreiber

Absent: Carolyn Tomei

Also present:

Dan Bartlett, Maggie Collins,

City Manager Community Development Director
Charlene Richards, Jim Brink,

Assistant to the City Engineer

City Manager Susan Heiser,
Pam Beery, Senior Planner

City Attorney JoAnn Herrigel,

Program Services Coordinator
PROCLAMATIONS, COMMENDATIONS, SPECIAL REPORTS, AND AWARDS

Clackamas Basin River Council

Lowell Hanna addressed the City Council as Milwaukie’s representative to the
Clackamas River Basin Council. He discussed current projects and upcoming
meetings.

CONSENT AGENDA

It was moved by Councilmember Kappa and seconded by Councilmember Trotter
to adopt the Consent Agenda which consisted of the City Council minutes of
February 18, 1997. Motion passed unanimously among the members present.

AUDIENCE PARTICIPATION

None.

CITY COUNCIL MEETING -- March 4, 1997
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PUBLIC HEARING

Cole Addition Local Improvement District -- Ordinance

Mayor Lomnicki opened the public hearing on the formation of a local improvement
district for sanitary sewer improvements in the Cole Addition at 7:08 p.m.

He explained the purpose of the hearing was to consider formation of a local
improvement district. On January 21, 1997, the City Council adopted Resolution
3-1997 declaring its intention to form a local improvement district for sanitary sewer
improvements in the area of Sherrett Street in the Cole Addition of the City. Notice of
the public hearing on the proposed district was mailed to owners of property benefited
by the proposed improvement on February 19, 1997.

The purpose of the public hearing was to provide an opportunity for the owners of
benefited property to present oral and written testimony on the proposed district to the
City Council for consideration. Property owners could submit or withdraw oral or written
remonstrances prior to the close of the public hearing. A benefiting property owner not
remonstrating prior to the close of the public hearing was considered to have waived
any objections to the district's forming. Oral or written remonstrances by the owners of
two-thirds of the property to be assessed for the proposed improvement would suspend
formation of the district for at least six months. If insufficient remonstrances were
received to suspend formation of the district, the Council would consider adoption of a
proposed ordinance establishing the local improvement district.

Staff Report: Brink presented the staff report. The scope of work included 820 feet of
sanitary sewer line and associated manholes. The current cost estimate was $153,986.
There are seventeen affected properties in the City of Milwaukie.

He reviewed information provided at previous City Council work sessions and
discussed meetings with affected property owners. Staff recommended the interest
rate for previously paid sewer assessments be established at 5.1% based on the
Consumer Price Index (CPI).

Councilmember Kappa asked Brink if he had met with affected property owners since
the last work session. Brink said he had not met with the property owners, but he did
provide each with a letter based on Council direction.

CITY COUNCIL MEETING - March 4, 1997
DRAFT MINUTES
PAGE -2



Correspondence: Mayor Lomnicki entered a letter from Larry Mingo, 8551 SE 34th
Street, Milwaukie, OR 97222, into the record. L. Mingo was opposed to the formation
of the Cole Addition Local Improvement District. He indicated he did not understand
why cesspools had to be replaced if they were not failing and felt the City should pay
more of the cost. L. Mingo contended the City of Milwaukie made an errorin a 1960's
project making it impossible for the residents to hook up to the sanitary sewer at a time
when costs were less.

Questions: Don Mingo, 3330 SE Sherrett, Cole Addition Lot 1, Block 2. He paid sewer
fees for 33 years, but he was not actually hooked up to the system. When he
purchased the property in 1964, Mingo said he paid the sewer assessment liens. He
also received and paid water bills that included monthly sewer charges. At the time he
purchased the property, the Realtor told him the property was not hooked up to the
sewer, but City Hall assured him that it was. It was not until 1994 that a Public Works
crew doing a smoke test determined he was indeed not on the system. At that time, he
had the choice of either hooking up to the system immediately or waiting until his
cesspool failed. He bought and paid for something he was never able to use. Mingo
requested the City Council factor-in an additional 3% based on the interest he would
have earned if he had invested in treasury bills instead of paying the sewer assessment
and charges. He requested the City Council to provide him with a workable sewer
system, and he would hook up and call it a draw.

Mayor Lomnicki said there seemed to be a question about the interest rate and asked
Mingo if he was seeking a higher credit for his property. Mingo said he would call it
even if the City of Milwaukie provided him with a sewer system.

Councilmember Kappa asked Mingo to be more specific. Mingo said he was
supposed to be on the City’s sanitary system. He wanted the City to run a lateral from
the street in front of his house, and he would run a line to that.

Anton Klobertanz, 8616 SE 34th. He expressed concern about the engineering error
that made it impossible for some residents to hook up to the system in the 1960’s. He
provided the City Council with copies of receipts issued in 1975 to show a comparison
with today’s costs. He felt he was being penalized twice: once for construction costs
and then with increased property taxes.

Councilmember Schreiber noted the receipts were under the name of Feser.
Klobertanz said the 1975 receipt was issues to his next-door neighbor, Mr. Feser.

Councilmember Schreiber asked Klobertanz what he expected of the City Council.
Klobertanz said he would like the City Council to reduce the cost.

Mayor Lomnicki asked the basis for that request. Klobertanz said he felt property
owners were being penalized for not being able to hook up to the system in 1975.
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Councilmember Trotter asked what the $94.60 payment was for. Klobertanz said it
was for a sewer assessment in Ardenwald, and, as far as he knew, it was a one-time
payment.

Councilmember Kappa asked for clarification of the connection between Feser and
Klobertanz. Klobertanz responded the receipt indicated the payment made by Feser,
the adjacent property owner, to connect to the system in 1975.

Mayor Lomnicki said the receipt establishes a relationship between 1975 and today’s
costs. Klobertanz added the project would cause a hardship because most of the
property owners were either retired and on fixed incomes or young people raising
families.

Ralph Johnson, 3426 Kathryn Court, supported the comments of the previous property
owners. He also made a one-time payment of $94.60. He was concerned that one
month ago the property owners’ shares were to be reduced by the amount of the
Systems Develop Charge, $893, but now the reduction was only $327 per property.
Johnson said one Councilor stated the entire amount should be credited to the
property owners, and he agreed that was appropriate. This is an area of established
homes not a new development.

Gerald Huntley, 3464 SE Sherrett, addressed Council with issues similar to Johnson’s.
The affected properties were developed many years ago, and the homes are still
occupied by the original owners. He maintained the SDC fees came into effect
because of Ballot Measure 5, and he believed these fees should not be retroactive.
SDCs are appropriate only to new development. Property owners are being penalized
for an engineering error made many years ago. Huntley addressed the Council’s
concern that a precedent would be set. Brink previously indicated this was the largest
unsewered area in the City of Milwaukie. Other unsewered areas consisted of only one
or two properties. He urged Council to waive the entire SDC fee.

Mayor Lomnicki asked, for clarification, if these comments were to be considered by
the City Council as remonstrances.

Mingo said he did not wish to remonstrate against the formation of the LID. He was,
however, interested in fairness and equity.

Klobertanz said his comments were not a remonstrance.

Johnson said he did not intend to remonstrate against the LID. Property owners would
have been able to hook up to the system if there had not been an engineering error.

Huntley said he did not intend to remonstrate.
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Blase Heller, 3415 SE Kathryn Court, expressed his concerns about the project. He
suggested the City develop better financial incentives for the affected property owners.
He indicated his comments were not intended as a remonstrance.

Testimony in Support: None.

Testimony in Opposition: None.

There were no further remonstrances or testimony.

Staff Comments: Brink said the suggestion to waive the SDC was a premature
recommendation by staff. The municipal code does not allow the Council to waive SDC
fees. He summarized staff's proposal to apply a credit for the infrastructure. Many of
the homes have existing and functioning cesspools, but he felt it was a matter of time
until these began to fail. There was no connection between the cesspools and the
drinking water quality. He discussed the earlier sanitary sewer development and
indicated staff was confident that no earlier assessment payments had been
overlooked. He addressed the additional 3% requested by D. Mingo. He felt the
percentage based on the CPI was a more appropriate guideline than an investment
rate.

Brink agreed it was unfortunate the property owners could not have connected to the
system in 1975. He discussed the potential for water, sewer, and street improvements
in the area. He felt these combined projects would be a major benefit to the
neighborhood.

Councilmember Schreiber suggested cther utilities go underground since the street
would be open. Brink said the property owners would have to be willing.

Councilmember Kappa asked if the amount of the credit was based on the CPIl. Brink
said it was the rate for the existing infrastructure.

Mayor Lomnicki made a final request for remonstrances.
Questions from the Council: Councilmember Kappa asked if the comments in

L. Mingo’s letter regarding neighborhood greenspaces were legally valid. Beery said
the comments were not relevant to forming this LID.

Close of Hearing: Mayor Lomnicki closed the public testimony portion of the hearing
on the formation of the Cole Addition Local Improvement District at 8:10 p.m.

Remonstrance Calculations: Mayor Lomnicki said there was one written
remonstrance from Mr. Larry Mingo. This was not a sufficient number of remonstrances
to suspend formation of the LID.
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Bartlett referred to the sixth “Whereas” paragraph of the proposed ordinance in which
figures should be added to read as follows: ‘there are 17 benefited properties, and
there was a total of one remonstrance representing .05938 of the land area.”

Beery said the assessment would not be spread at this time. The City Council
determines at this session whether or not to form the LID. There will be another
hearing scheduled after the work is completed to establish the assessment amounts.

Deliberation and Vote: Councilmember Kappa asked if the equity questions would be
addressed at a later hearing. Beery said that was correct.

Mayor Lomnicki said the City will begin the work and return to the affected property
owners with a dollar amount. Beery said the property owners may contest the benefit
of the assessment amount at a subsequent hearing during which the City Council will
consider an ordinance spreading the assessment among affected properties.

Mayor Lomnicki said at that time the property owners can address the City Council
regarding the equity of the assessment. Beery added, by going forward with this
decision, the City Council forms the LID and also recognizes there will be a City share
of the costs.

Councilmember Schreiber wanted it to be clear that if the City Council adopted the
ordinance, the project would be done. Property owners will be assessed, but the
amount is yet to be determined. Beery indicated a preliminary process outline on page
eight of the staff report.

It was moved by Councilmember Schreiber and seconded by Councilmember
Kappa to read the ordinance establishing the Cole Addition Local Improvement
District for sanitary sewer improvements for the first time by title only. Motion
passed unanimously among the members present. The ordinance was read for
the first time by title only.

It was moved by Councilmember Schreiber and seconded by Councilmember
Kappa to read the ordinance establishing the Cole Addition Local Improvement
District for sanitary sewer improvements for the second time by title only. Motion
passed unanimously among the members present. The ordinance was read for
the second time by title only.

It was moved by Councilmember Schreiber and seconded by Councilmember
Kappa to adopt the ordinance establishing the Cole Addition Local Improvement
District for sanitary sewer improvements. Motion passed unanimously among
the members present.
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ORDINANCE NO. 1815:

AN ORDINANCE OF THE CITY OF MILWAUKIE, OREGON,
ESTABLISHING THE COLE ADDITION LOCAL IMPROVEMENT
DISTRICT FOR SANITARY SEWER IMPROVEMENTS.

Furnberg Park Master Plan -- File CPA-96-02 -- Ordinance

Mayor Lomnicki called the public hearing on the proposed Comprehensive Plan
amendment to order at 8:25 p.m. -

The purpose of the hearing was to consider adopting the Furnberg Park Master Plan as
an Ancillary Document to the Milwaukie Comprehensive Plan. He reviewed the order of
business and the conduct of the hearing.

Staff Report: Heiser presented the staff report in which the City Council was requested
to consider an ordinance adopting the Furnberg Park Master Plan as an ancillary
document to the Milwaukie Comprehensive Plan. Furnberg Park is a 2.64 acre site in
the Cedarcrest subdivision of the Linwood Neighborhood. She summarized the
proposed improvements. The Planning Commission held a public hearing on the
matter on January 28, 1997, and unanimously recommended the Master Plan to the
City Council for adoption. Staff concluded the Planning Commission findings met the
criteria for amendments to the Comprehensive Plan.

Councilmember Kappa asked if the Walker & Macy report would be the ancillary
document. Heiser said that was correct.

Corrggpoyhdgncg: None.

Testimony in Support: None.

Testimony in Opposition: None.

Staff Comments: None.
Questions of Clarification: None.

Close Hearing: Mayor Lomnicki closed the public testimony portion of the hearing on
the Comprehensive Plan amendment at 8:32 p.m.

Discussion among Councilmembers: Councilmember Schreiber said she represented
the City Council during the planning process and felt, based on public input, the park
was designed to meet the needs of the neighborhood.
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Councilmember Kappa said this was an excellent use of tax dollars.

Councilmember Schreiber added for clarification that the Master Plan was being
approved now, and the improvements will be made later.

Councilmember Trotter added the Planning Commission findings were accurate from
the standpoint that the proposed Master Plan meets the goals of the Comprehensive
Plan.

Mayor Lomnicki said he felt this was a very good ancillary document and expressed
his appreciation to all who worked on the project.

Determination Findings and Decision:

It was moved by Councilmember Schreiber and seconded by Councilmember
Trotter to read the ordinance adopting the Furnberg Park Master Plan as an
ancillary document to the Milwaukie Comprehensive Plan for the first time by title
only. Motion passed unanimously among the members present. The ordinance
was read for the first time by title only.

It was moved by Councilmember Schreiber and seconded by Councilmember
Trotter to read the ordinance adopting the Furnberg Park Master Plan as an
ancillary document to the Milwaukie Comprehensive Plan for the second time by
title only. Motion passed unanimously among the members present. The
ordinance was read for the second time by title only.

It was moved by Councilmember Schreiber and seconded by Counciimember
Trotter to adopt the ordinance adopting the Furnberg Park Master Plan as an
ancillary document to the Milwaukie Comprehensive Plan. Motion passed
unanimously among the members present.

ORDINANCE NO. 1816:

AN ORDINANCE OF THE CITY OF MILWAUKIE, OREGON,
AMENDING ORDINANCE NUMBER 1437, THE COMPREHENSIVE
PLAN (CPA-96-02) BY ADOPTING THE FURNBERG PARK MASTER
PLAN AS AN ANCILLARY DOCUMENT.
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OTHER BUSINESS

Accept Transfer of Cable System from Jones Intercable to TCIl-- Resolution

Herrigel presented the staff report in which the City Council was requested to adopt a
resolution giving the City’s consent, with conditions, to the transfer of Milwaukie's cable
television system from Jones Intercable to TCl - Georgia. The action would include
authorization for the City Manager to sign an Assumption Agreement in which TCI
agrees to comply with and perform in accordance with the existing franchise
agreement. She discussed sections 6, cable hook-ups for City facilities; 7, institutional
facilities; and 11, phone answering system. TCI has agreed to provide at least 1.5
people to operate the cable access studio. An audit indicated equipment met or
exceeded franchise agreement requirements.

Councilmember Trotter asked for confirmation that the Sabin Skill Center was part of
the institutional network. Herrigel said she believed the Skill Center was already
hooked up, but she would confirm that.

Councilmember Trotter referred to the assumption agreement. The language referred
to a good faith effort to complete certain elements by September 1, 1997. He asked if
these would be outstanding items if not completed by that time. Beery said that was
correct and indicated she was confident the City would have adequate leverage in the
franchise renewal process.

Councilmember Schreiber said there is a concern in the community about fees and
asked if there was any information on that subject. Herrigel responded that rates are
set in compliance with FCC rules, and the City would have an opportunity to challenge
charges in the future.

It was moved by Councilmember Kappa and seconded by Councilmember Trotter
to adopt the resolution approving the transfer of the cable television franchise
with staff’s recommendations and authorize the City Manager to sign the
assumption agreement.

Neal Sullivan, Jones Intercable, and Bill Tierny, TCI, thanked General Manager Mike
O’Leary and his staff for sustaining a quality system in the City of Milwaukie.

Motion passed unanimously among those members present.
RESOLUTION NO. 9-1997:

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MILWAUKIE, OREGON, APPROVING THE TRANSFER OF THE
CABLE TELEVISION FRANCHISE.
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Bid Awards for Storm Projects

This item was withdrawn to be continued to the regular City Council session on March
18, 1997.

Amend Purchase Order to City of Portland for Sewage Treatment Costs

Bartlett presented the staff report in which the City Council was requested to authorize
the interim Public Works Director to increase purchase order #970303 by $100,000 for
the purchase of sewage treatment services from the City of Portland. The causes
appear to be an increase in the City of Portland’s treatment rates, an increase in
commercial usage, and the temporary decommissioning of the Brookside lift station.

Councilmember Schreiber asked if there were funds for this action. Bartlett said the
amount was budgeted.

Mayor Lomnicki asked what the effect would be since the City of Milwaukie is more
dependent on Portland. Bartlett said a financial consulting firm is looking at the
potential for a split-rate system. The Citizens Utility Advisory Board will review the
findings and make a recommendation to the City Council.

Councilmember Kappa said he would like to know the percentage of Milwaukie
residences served by the City of Portland. Bartlett said he would ask the Finance
Department to respond to that question.

Councilmember Schreiber asked if there would be an impact on next year's budget.
Bartlett responded there is a certain amount of money budgeted for sewage treatment
whether it is paid to the City of Portland or the Clackamas Service District. Information
from the rate study, he added, should be available by May or June.

It was moved by Councilmember Kappa and seconded by Councilmember Trotter
to authorize the interim Public Works Director to increase purchase order
#970303 by $100,000 for the purchase of sewage treatment services from the City
of Portland. Motion passed unanimously among the members present.

Bid Award for Public Safety Building Remodel

Bartlett presented the staff report in which the City Council was requested to authorize
the City Manager to sign a contract with DGS General Contracting, Inc., in the amount
of $46,100 for the Public Safety Building remodel project. There are funds available in
the budget for this project. The project includes relocation of the reception area and
interior offices to improve traffic flow.
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Councilmember Kappa asked if there would be any protective glass for the reception
area. Bartlett said there would not.

Councilmember Kappa felt it was important to make it clear that these funds coulid not
be transferred. Bartlett said these funds are from the contingency of the bond sale.
The contingency has lasted over three years and has been drawn from to make these
types of improvements.

Councilmember Kappa asked what would take the place of the old reception area.
Bartlett said that would become the waiting area.

Councilmember Schreiber referred to discussions in the past about re-routing
vehicular traffic and asked if anything action would take place on that issue. Bartlett
said there had been no further discussions of that issue.

It was moved by Councilmember Kappa and seconded Councilmember Trotter to
authorize the City Manager to sign a contract with DGS General Contracting, Inc.,
in the amount of $46,100 for the Public Safety Building remodel project. Motion
passed unanimously among the members present.

INFORMATION

Councilmember Trotter announced the Parks District budget process would begin
March 13, 1997.

ADJOURNMENT

Mayor Lomnicki adjourned the meeting at 9:15 p.m.

Pat DuVal, Recorder/Secretary
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ETEBé
MILWAUKIE
MEMORANDUM

TO: Mayor and City Council (}/7/

THROUGH: Dan R. Bartlett, City Manager 2
FROM: Angus M. Anderson, Finance Director U]l//
DATE: February 25, 1997

RE.: Supplemental Budget

RECOMMENDATION:
Consider the attached Supplemental Budget Resolution including transfer ot Contingency
Appropriations.

BACKGROUND INFORMATION:
The City Council adopted the FY 1996-97 budget on June 18, 1996. Since that time there have been
three amendments requiring Council approval. The first was on July 16. 1996 to increase the Police
Services appropriation in the Public Safety Fund by $45.000 to provide funding for acquisition of
CAD hardware from Clackamas County. The second amendment was on September 3, 1996 to
increase appropriations in the Water Fund by $90.000 to call the 1968 General Obligation Water
System Improvement Bonds. The third was on November 3. 1996 to increase appropriations in the
City Council appropriation category of the Administrative Services Fund by $2.500 to allow for
Council education/training accounts. In each of these cases. the transfer has been from the
contingency appropriation category in the applicable fund.

In addition to these prior amendments, since adoption of the budget there have been two changes in
accounting procedures that necessitate a Supplemental Budget. These accounting procedure changes
result in an equal increase in both resources and expenditures in both the General Fund and the Fleet
Services Fund. In the General Fund, Municipal Court within the Finance appropriation category,
submits delinquent fines to the designated collection agent tor collection activity. The collection
agent retains fifty percent of the amount collected as commission. Prior to the change in accounting
procedures the City recognized only the net collections to the City. In other words, we only input the
amount received by the City from the collection agency. With the change in procedures we now
input the entire amount collected by the collection agency as revenue. Then we enter the commission
amount as an expense to the Municipal Court. The net impact is the same as under the previous
procedures. however this process allows us to recognize the actual total payments received by the
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In Fleet Services. the change in accounting procedures also produced an increase in resources and
expenditures but no change in the actual net amount realized. Prior to the change in procedures. Fleet
Services obtained parts and outside services from time to time. To keep from showing these as
expenditures twice. we placed the cost into an “inventory account when acquired by Fleet. When
the part or service was used on a vehicle. the work order was charged to the receiving department. If
we had first shown it as an expense to fleet and then as an expense to the receiving department, it
would have shown as an expense twice. For the current year. we have continued our move to a total
“motor pool” concept. As Council is aware, Fleet Services now buys and owns all vehicles. With the
change in procedures. Fleet now incurs these charges as an expense. Then Fleet “rents” the vehicles
to using departments at a fixed per-mile charge. This per-mile charge is calculated to recover the
costs to operate and maintain the vehicles. The impact is to increase the revenues of Fleet by the
amount of the total per-mile charges and increase the expenditures by the amount of the parts costs
and purchased outside services.

In addition to these changes in accounting procedures. there are three other situations that require a
transfer of appropriations authority and are, therefore. included in the Supplemental Budget process.
Both Council and the Budget Committee have been briefed on the error that occurred in development
of the Police Department personnel budget. That error, as well as overtime charges significantly in
excess of budget, has resulted in the need to request a transter of Contingency appropriation to the
Police Services appropriation category in the General Fund. The amount of the transfer request is
$490,000. In addition, significant increases in Community Development professional and contractual
services expenditures result in an overexpenditure situation in those line items. To rectify that
situation, a request is also presented to transfer $70,000 from the General Fund Contingency
appropriation to the Community Development appropriation category. Finally, the City is
considering entering into a lease agreement that requires the expenditure of $22.500 in the Facilities
Management Fund for the remainder of the fiscal year. Theretore, a transter ot Contingency in that
amount is requested. The transfer will be from Contingency into Transfers within the General Fund.
This amount will then be shown within the Facilities Management Fund as both a resource (Transfer
from General Fund) and an expenditure (Public Works Appropriation Category).

Approval of the Supplemental Budget will provide adequate appropriation authority for each
appropriation category within each fund.
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILWAUKIE, OREGON,
APPROVING A SUPPLEMENTAL BUDGET

WHEREAS, in accordance with ORS 294.305 to 294.565 on June 18. 1996. the City Council of the
City of Milwaukie adopted Resolution 22-1996. By this resolution the budget ot the City of Milwaukie
for fiscal year 1996-97 was adopted. budgeted funds appropriated and ad valorem taxes declared and
categorized; and

WHEREAS, the City Council. on July 16. 1996 approved Resolution 33-1996 and on September 3.
1996 approved Resolution 37-1996 and on November 5. 1996 approved Resolution 39-1996 which
amended the adopted budget. and

WHEREAS, changes in the method of cost accounting for two separate functions. municipal court and
fleet services, has resulted in equal increases in both revenues and expenses in both functions. and

WHEREAS, discrepancies in budget development as well as untoreseen situations resulting in
expenditures being greater than that budgeted necessitate a Supplemental Budget to assure expenditures
are within appropriation authority limits.

NOW, THEREFORE, BE IT RESOLVED that the Council of the City of Milwaukie, Oregon
approves a SUPPLEMENTAL BUDGET as tollows:

ORIGINAL INCREASE/ REVISED

FUND APPROPRIATION CATEGORY APPROPRIATION DECREASE APPROPRIATION
GENERAL FUND REVENUE: . , $8,811,649 . $90,000 v $8,901,649
Administration/Community Service $279,616 $279,616
Police Services 2,961,320 $490,000 3,451,320
Community Development 641,902 $70,000 711,902
Public Works 468,785 468,785
Finance 118,222 $90,000 208,222
Transfers 3,591,804 $22,500 3,614,304
Contingency 750,000 -$582,500 167,500
TOTAL GENERAL FUND $8,811,649 $90,000 $8,901,649
CODE ENFORCEMENT Public Works $50,000 $50,000
ABATEMENT FUND Contingency 12,000 12,000
CODE ENFORCMNT ABATMNT $62,000 $0 $62,000
STATE GAS TAX/STREET Public Works 31,478,916 $1,478,916
REPAIR FUND Contingency 31,208 31,208
TOTAL STATE GAS TAX FUND $1,510,124 $0 $1,510,124
BIKE PATH FUND Public Works 33,151 $3,151
Contingency 36,342 36,342

TOTAL BIKE PATH FUND $39,493 $0 $39,493
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STORM SEWER SDC FND

WATER SDC FUND

SEWER SDC FUND

PARK ACQUISITION FND

LIBRARY SERVICES FND

PUBLIC SAFETY FUND

WATER FUND

SEWER FUND

STORM SEWER FUND

PUBLIC SAFETY FAC
DEBT SERVICE FUND

CAPITAL PROJECTS

FLEET SERVICES

FACILITIES MGMNT

Public Works
Contingency

TOTAL STORM SEWER SDC FND

Public Works
Contingency

TOTAL WATER SDC FND

Public Works
Contingency

TOTAL SEWER SDC FUND

Administration/Community Service

Administration/Community Service
Contingency

TOTAL LIBRARY SRVCS FUND

Police Services
Fire-Rescue Services

Contingency
TOTAL PUBLIC SAFETY FUND

Public Works
Debt Service

Contingency
TOTAL WATER FUND

Public Works
Contingency

TOTAL SEWER FUND

Public Works
Contingency

TOTAL STORM SEWER FUND

Debt Service
Reserves

TOTAL PUBLIC SAFETY FAC
DEBT SRV

Capital outlay

REVENUE
Public Works

REVENUE
Public Works

$1,440 $1,440
77,971 77,971
$79,411 30 $79,411
$3,272 $3,272
271,944 271,944
$275,216 $0 $275,216
$8,192 $8,192
781,377 781,377
$789,569 $0 $789,569
$1,626,554 $0 $1,626,554
$1,187,792 $1,187,792
149,312 149,312
$1,337,104 50 $1,337,104
$138,753 $138,753
2,952,995 2,952,995
556,085 556,085
$3,647,833 $0 $3,647,833
$2,164,091 $2,164,091
148,043 148,043
1,251,224 1,251,224
$3,563,358 50 $3,563,358
$2,646,489 $2,646,489
418,093 418,093
$3,064,582 50 $3,064,582
$883,638 $883,638
261,560 261,560
$1,145,198 $0 $1,145,198
$455,315 $455,315
540,454 540,454
$995,769 $0 $995,769
$152,255 $0 $152,255
$398,595 $155,000 $553,595
$398,595 $155,000 $553,595
$520,810 $22,500 $543,310
$520,810 $22,500 $543,310



ADMINISTRATIVE SRVCS Legislative $38,310 338,310

Administration/Community Service 832,539 832,539

Pubtic Works 756,202 756,202

Finance 842,514 842 514

Contingency 37,822 37,822

TOTAL ADMIN SERVICES FUND $2,507,387 30 $2,507,387

KNUTSON CEMETERY TRST Public Works $40,714 $0 $40,714
FORFEITURE TRUST Transfers $5,000 $0 $5,000
TOTAL APPROPRIATIONS $30,572,621 $267,500 $30,840,121

Introduced and adopted by the City Council of the City of Milwaukie, Oregon on March 18. 1997

Craig Lomnicki, Mayor
ATTEST:
APPROVED AS TO FORM:
O'DONNELL, RAMIS, CREW, CORRIGAN & BACHRACH

Pat DuVal, City Recorder

City Attorney



MILWAUKIE

***MEMORANDUM***
Community Development Director
City of Milwaukie
March 8, 1997
TO: Milwaukie City Council

THRU: Dan Bartlett, City Manager

FROM: Maggie Collins, Community Development Director
Daniel Pava, Senior Planner

SUBJECT: Appeal of File No. CU-96-01

Action Requested

The Community Development Department staff requests that the City Council consider the appeal
application of Gary Michael and render a decision in accordance with section 1002 of the Milwaukie
Zoning Ordinance (Appeals).

Background

On January 28, 1997, the Planning Commission approved on a conditional use to permit the Oregon
Department of Transportation to replace trees along McLoughlin Boulevard that had been cut on ODOT
right-of-way within the Willamette Greenway Overlay Zone. Responding to Mr. Gary Michael’s concerns
about the tree cutting, the Community Development staff determined that ODOT should retroactively
apply for the conditional use permit so that the Planning Commission could review ODOT’s revegetation
plan in accordance with Sections 320 and 600 of the Zoning Ordinance.

taff Recommendation

Staff recommends that the City Council uphold the decision of the Planning Commission and deny the
appeal of CU-96-01, based on the findings and subject to the conditions of approval contained in the
January 29, 1997 Notice of Decision.

CDD/dsp CCVRMMO.doc
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CITY OF MILWAUKIE MEMORANDUM

CITY OF MILWAUKIE
COMMUNITY DEVELOPMENT DEPARTMENT

STAFF REPORT

Date: March 8, 1997
File No.: CU-96-01

Application: Appeal of Planning Commission Approval of Case No.
96-01, Conditional Use for Development in the Willamette
Greenway

Applicant: Gary Michael

Property Owners: Oregon Department of Transportation

Location: Highway 99E right-of-way, east of Highway 99E

(McLoughlin Boulevard) generally located between the
Kellogg Lake Outfall and the Railroad Bridge

Action Requested:

That the City Council consider this appeal in accordance with Section 1002 of the
Milwaukie Zoning Ordinance (Appeals) and uphold the decision of the Planning
Commission by denying the appeal of CU-96-01, based on the findings and subject to
the conditions of approval contained in the January 29, 1997 Notice of Decision (see
Attachment 1). The appellant’s submittal is included as Attachments 11 and 12.

Background:

On January 28, 1997, the Planning Commission approved a conditional use to permit the
Oregon Department of Transportation to replace trees that had been cut on ODOT right-
of-way within the Willamette Greenway Overlay Zone. Responding to Mr. Gary
Michael’s concerns about the tree cutting last year, the Community Development staff
had determined that ODOT should retroactively apply for a conditional use permit so
the Planning Commission could review ODOT’s revegetation plan. Here is a summary
chronology:

CDD/dsp appeal.doc 1



CITY OF MILWAUKIE MEMORANDUM

May 15-16, 1996: The Oregon Department of Transportation (ODOT) clears brush and
trees for approximately 600 feet along the eastern edge of ODOT right-of-way on 99W
adjacent to Kellogg Lake.

May 31, 1996: City holds a pre-application conference with Mark Thomas of ODOT,
and determines ODOT should have applied for and obtained a Willamette Greenway
conditional use permit prior to the “removal of substantial vegetation” per Zoning
Ordinance Section 320.4.

July 22, 1996: City of Milwaukie staff conduct site visit and count approximately 21
stumps within the ODOT right-of-way that would meet the “large trees” definition of
Zoning Ordinance Section 320.4(F).

August 13, 1996: Planning Commission receives briefing and memo with a summary
chronology of the situation from Maggie Collins.

August 27, 1996: ODOT submits application package. ODOT maps show seven trees
were removed. There is a discrepancy between the ODOT “count” of trees removed
and the City staff’s site survey taken on July 22, 1996. ODOT is notified on
September 16, 1996 that the application is incomplete.

October 7, 1996: ODOT submits supplemental information in response to the City’s
September 16th letter of incompleteness. Revised site plans submitted by ODOT
provide for two alternative planting plans. Option “A” shows planting 10 Oregon Ash
trees in three areas of the site. Option “B” shows scattered planting of 50 Willows and
100 Douglas Spirea throughout the area, without removal of the existing ivy and
blackberries.

October 22, 1996: Planning Commission work session includes discussion of issues
applicable to the ODOT conditional use application (see Attachment 2 draft work
session minutes).

November 12, 1996: The Planning Commission holds duly advertised public hearing on
CU-96-01 (see Attachment 3 staff report). Gary Michael and others submit testimony in
opposition of the proposed plan. The Planning Commission directs staff to work with
ODOT to bring back a more beneficial plan based upon the public testimony, and
continues the hearing until January 28, 1997 (see Attachment 4 public hearing
minutes).

December 17, 1996: Dan Pava and Maggie Collins of the Community Development staff
meet with ODOT District 2B manager Karla Keller, assistant manager Shane Ottosen,
landscape architect Paul Edgecomb, and maintenance supervisor Mark Thomas. ODOT
agrees that a phased replanting approach is most appropriate because of need to
coordinate replanting with future City projects such as the Riverfront Concept Plan and

CDD/dsp appeal.doc 3/7/97 2



e

CITY OF MILWAUKIE MEMORANDUM

the Regional Center Plan with the future design of McLoughlin Boulevard. ODOT agrees
that twenty-five trees should be replanted as soon as feasible to replace the trees cut last
summer and that ODOT would also commit to a riparian restoration plan subject to future
McLoughlin Boulevard redesign (refer to Attachment S letter from Karla Keller to
Maggie Collins).

December 20, 1996: Community Development sends letter to Gary Michael, Mart
Hughes, Mike Miller, Monroe Sweetland, Gordon Jones, and Donald Hammang
requesting that they meet with staff and ODOT personnel to work on “a more beneficial
plan” (see Attachment 6 meeting letter).

January 8, 1997: Karla Keller and Paul Edgecomb meet with Dan Pava, Gary Michael,
Mike Miller, and Monroe Sweetland to discuss ways to improve the ODOT proposed
planting plan and to listen to concerns about related issues (see Attachment 7 meeting
agenda). Staff briefs interested parties about the agreement to plant 25 trees and the
phased approach. Mr. Michael. Mr. Miller and Mr. Sweetland emphasize the need for
additional trees and a more complete remediation effort that would occur later. There is a
difference of opinion among the three stakeholders about the placement and selection of
trees but some general guiding principles are determined. The trees would not be planted
where the foot path is most constricted. There was a request made to move the guardrail
anchorage away from the Kellogg culvert abutment in order to lessen impediments to foot
traffic and Karla Keller agrees to investigate. There is agreement that the ivy would not
be removed at this time because the steep slope would become more susceptible to
erosion. Karla Keller commits ODOT to a continuing working relationship with the City
of Milwaukie and other stakeholders to define necessary mitigation measures for this area
(see Attachment 8 meeting notes).

January 9, 1997: Mart Hughes visits with Dan Pava to discuss his opinions and those of
Donald Hammang about the tree replanting plan. He makes several observations about
tree selection and suggests planting some shrubs. He also requests that ODOT commit to
a guaranteed survivability rate for the new trees, and he points out that long term cost-
effective maintenance would best be assured by providing species diversity and a
multistory vegetative canopy on the site. Later Mr. Hughes and Mr. Edgecomb talk by
telephone. ODOT landscape architect Paul Edgecomb prepares a revised plan showing 18
trees and additional shrubs, based upon this conversation.

January 28, 1997: The Planning Commission continues the hearing on CU-96-01 (See
Attachment 9 staff report addendum and Attachment 10 continued public hearing
minutes) and approves a revised proposed planting plan that has been prepared by ODOT
and submitted as Exhibit [. This plan features 10 Oregon Ash trees, five Red Alder trees,
3 Western Red Cedar trees, 5 Douglas Hawthorne, and 10 Red Elderberry.

February 3, 1997: 120 days since completed ODOT application accepted on October 7,
1996.
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February 11, 1997: 15 day appeal period ends. Gary Michael files appeal of CU-96-01.

Discussion of Appeal:

The appeal application lists 7 reasons for consideration. These are listed below in
italicized print and discussed in turn. Mr. Michael’s appeal application is found in
Attachment 11 while Attachment 12 is supporting materials subsequently submitted to
Community Development on February 25, 1997.

1. Many of the “findings " in the staff report are inaccurate, misleading or farfetched.

A copy of the findings and the complete staff report upon which they are based is
included as attachments to this report. The Planning Commission discussed and modified
the findings after considering public comment. including that of Mr. Michael, in two
public hearings on November 12. 1996 and January 28. 1997. The Notice of Decision
includes these findings.

2. ODOT drawings of previous and existing conditions are extremely inaccurate and
misleading.

All four of the Planning Commissioners present at the January 28, 1996 public hearing
had visited the site when asked by Chair Smith. Exhibit 1 Sheet 3 accurately portrays the
Vegetative Buffer Plan as approved by the Planning Commission. The Commission
carefully reviewed Exhibit 1 Sheet 3 when considering CU-96-01.

The Planning Commission approved CU-96-01 based on Finding 5 and subject to
Condition 1, both of which they modified during their discussion following the public
testimony presented at the January 28. 1997 public hearing . Finding 5 states: “The
applicant (ODOT) submitted a vegetation planting plan on October 7, 1996, for
consideration by the Milwaukie Planning Commission. Subsequently, the applicant met
with Community Development Department staff on December 17, 1996, and on January
8, 1997 with those who offered testimony at the November 12, 1996 Planning
Commission hearing. A revised plan was prepared incorporating the guidance from these
meetings. The applicant’s proposal is consistent with the Milwaukie Comprehensive
Plan, with the conditions included in this report.” Condition 1 states: “The proposed plan
(Exhibit 1 Sheet 3, dated January 10, 1997), shall be reexamined to assure all proposed
plantings are appropriately placed. and located as close to the lake bank as feasible
pursuant to applicable safety and soil disturbance criteria.”
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3. Little attempt was made by the City to determine the true amount of the ODOT
damage.

City staff met with ODOT maintenance supervisor Mark Thomas on May 31, 1996 and
advised him that ODOT should have applied for and obtained a Willamette Greenway
conditional use permit prior to the “removal of substantial vegetation” per Zoning
Ordinance Section 320.4. On July 22, 1996 City staff met Mr. Michael at the site and
counted approximately 21 stumps within the ODOT right-of-way that would meet the
“large trees” definition of Zoning Ordinance Section 320.4(F). On August 27, 1996
ODOT submitted a conditional use application that Community Development staff
deemed to be incomplete for several reasons, including the discrepancy between the
ODOT “count” of trees removed and the City staff’s site survey taken on July 22,
1996. Community Development staff met with ODOT staff, including District 2B
Manager Karla Keller on December 17, 1996 pursuant to the Planning Commission’s
November 12, 1996 motion directing staff to work with ODOT to bring them a more
beneficial plan based on the public testimony. At this meeting ODOT agreed to plant
25 trees as soon as feasible. They also agreed to commit to a riparian restoration plan
subject to future McLoughlin Boulevard redesign.

4. The Planning Commission on November 12, 1996 instructed ODOT to work with city
staff and the community to develop a more beneficial plan. Community involvement was a
token gesture, at best. Decisions had been made between city staff and ODOT prior to the
one meeting with community “stakeholders .

The minutes of November 12, 1996 state that, “Michael Smith moved to continue the
public hearing to January 28. 1997, and direct staff to work with ODOT to bring a more
beneficial plan based on the public testimony that was heard tonight...” Subsequently,
Community Development staff met with ODOT management on December 17, 1996.
Agreements were reached at this meeting that ODOT would consent to meet with
interested citizens at the City’s Johnson Creek Facility, and that ODOT would replant
more trees than were shown removed on their previous submittals. ODOT also agreed to
remain committed to a public involvement process after the initial replanting to assure
that City goals and plans for McLoughlin Boulevard would be consistent with ODOT
planning for the roadway; and to consider alternatives for Kellogg Lake bank restoration
during subsequent planning for McLoughlin design. On December 20, 1996 staff sent
letters and invited all who testified at the public hearing to a meeting with ODOT
management to discuss their concerns so that a more beneficial plan could be brought to
the Planning Commission on January 28, 1997. Staff prepared a meeting summary that
was sent to each person who testified in opposition at the November 12, 1996 public
hearing on January 14, 1996, and requested their comments by January 21, 1996.
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3. The conditions of approval require ODOT to “reexamine " the plan with regard to
material placement, but requires no review by anyone of this “final plan”.

The Planning Commission attached conditions of approval in accordance with Section
601.3 of the Zoning Ordinance because the applicant is requesting a conditional use
within the Willamette Greenway. The accepted procedure in Milwaukie and other
planning departments 1s that the director is responsible for assuring that conditions of
approval are implemented. Planning Commission Condition 1 states: “The proposed plan
(Exhibit 1 Sheet 3, dated January 10, 1997), shall be reexamined to assure all proposed
plantings are appropriately placed, and located as close to the lake bank as feasible
pursuant to applicable safety and soil disturbance criteria.” ODOT District 2B manager
Karla Keller has requested that City staff work with ODOT to establish a process to
assure appropriate placement that also includes other interested parties.

6. The Planning Commission has approved a plan that is unknown at this time, and the
size and quantities of materials proposed are so limited as to make very questionable
whether any meaningful mitigation of ODOT’s damage can occur, even after many years.

The Planning Commission approved Exhibit 1 Sheet 3 to address the vegetative buffer
requirements of the Willamette Greenway zone. The plan (Exhibit 1 Page 3 revised
January 10, 1997) shows planting of 18 trees - 10 Oregon Ash, 5 Red Alders and 3
Western Red Cedars; and removal and treatment of stumps as necessary to allow for
mitigation; removing the dirt mound from below guardrail as necessary for drainage;
leaving all ivy and blackberry plants between the guardrail and the water’s edge; and
randomly clumping and scattering 10 containers of Red Elderberry and 5 Douglas
Hawthorne. The plan recognizes that existing large trees were removed, but proposes to
restore and enhance native vegetation in a phased approach consistent with future ODOT
and City of Milwaukie plans for improvements to McLoughlin Boulevard. The applicant
proposes not to remove existing ivy and blackberries because of some concern over the
slope stability without this ground cover.

The Planning Commission imposed two conditions to address concerns about longer-term
mitigation. Condition 2 states that, “ ODOT shall guarantee an 80 percent survival rate
for all new plant materials listed in the proposed plan (Exhibit 1 sheet 3, dated January
10, 1997) in the next two years.” Condition 3 states that the, *“ Oregon Department of
Transportation (ODOT) planning staff will continue to work with City staff and
interested stakeholders to provide riparian restoration plantings using a phased approach
incorporated into future McLoughlin Boulevard redesign options. A phasing and
implementation strategy plan emphasizing a long-term cost-effective maintenance
strategy, species diversity, and a multistory vegetation canopy shall be prepared within
six months of the approval of CU-96-01.”
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7. There appears to be a huge discrepancy between what the City requires of private
developers and a public agency with regard to tree cutting mitigation.

The Willamette Greenway zone regulations do not stipulate specific policy with regards
to tree cutting mitigation and replacement. Section 601.3 vests the Planning Commission
with the authority to condition the application for a conditional use. In this particular
case, and after considerable deliberation. the Commission found that the plan submitted
by ODOT, and conditioned by the Commission, provides adequate tree cutting
mitigation.

Council Action:

The Council may decide to take one of the following actions, pursuant to section 1002
(Appeals) of the Zoning Ordinance:

1. Concur with the Planning Commission findings and deny the appeal of CU-96-01.

2. Concur with the appellant and uphold the appeal of CU-96-01, thereby reversing the
Planning Commission approval of CU-96-01.

3. Take either action (1) or (2) above, with further findings and conditions, based upon
the testimony and materials presented at this public hearing.

Staff Recommendation:

That the City Council uphold the decision of the Planning Commission and deny the
appeal of CU-96-01, based on the findings and subject to the conditions of approval
contained in the January 29, 1997 Notice of Decision (see Attachment 1).

Attachments:

I. Notice of Decision dated January 29, 1997 4pp

2. Draft work session minutes, October 22, 1996 4pp

3. Staff report for November 12, 1996 public hearing /35pp

4. Public hearing minutes of November 12, 1996 /2pp

5. Letter from Karla Keller to Maggie Collins dated January 20. 1997 /p

6. Meeting Letter from Dan Pava to Gary Michael, dated December 20, 1996 /p
7. Meeting agenda for January 8, 1997 Ip

8. Meeting notes dated January 14, 1997 /p

9. Staff report addendum for January 28, 1997 public hearing 8pp

10. Continued public hearing minutes from January 28, 1997 /2pp

11. Appeal application submitted by Gary Michael on February 11, 1997 2pp

/2. Supporting appeal materials addressed to Mayor Lomnicki and the City Council submitted on

February 25, 1997 to the Community Development Department by Gary Michael 22pp
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MILWAUKIE

Date: January 29. 1997 File # CU-96-01

NOTICE OF DECISION

This is the official notice of action taken by the Milwaukie Planning Commission at a public
hearing on January 29. 1997. with regard to an application by the Oregon Department of
Transportation for a conditional use permit for development in the Willamette Greenway. The
subject property is right-of-way located generally east of Highway 99E (McLoughlin )
Boulevard) adjacent to Kellogg Lake between the lake outfall and the railroad overcrossing in
Milwaukie, Oregon. The proposal area is in the C-L/MC zone.

At the public hearing, the Planning Commission formally approved the subject application based
upon findings included within the Staff Report, and included with this notice. Conditions of
approval were also adopted and are included with this notice. Copies of the Staff Report are
available upon request.

Any action or ruling of the Planning Commission may be appealed to the City Council within 15
calendar days in accordance with Section 1002 of the City of Milwaukie Zoning Ordinance.
Accordingly, any appeal of the approval of CU-96-01 must be filed no later than February 11,
1997. City Community Development Staff (786-7650) can provide information regarding‘forms,
fees, and the appeal process. If no appeal is filed by February 11, 1997, at 5:00 p.rr;. this
approval shail be final.

Meni (o

Maggi_e;@llins, Community Development Director

MC:dsp

cc: Interested Persons
Planning Commission Members
File # CU-96-01

COMMUNITY DEVELOPMENT e« PUBLIC WORKS

6101 SE JOHNSON CREEK ELVD
VILWAUKIE, OREGON 97206 ATTACHMENT 1

PHONE: {503) 78{:-7600 e FAX: (503)774-8236



FINDINGS FOR CU-96-01 AS APPROVED BY THE PLANNING COMMISSION ON 1/28/97

.

In the spring of 1996, Oregon Department of Transportation (ODOT) removed a substantial amount
of vegetation from a portion of state-owned right-of-way located in the Willamette Greenway.

The Willamette Greenway regulations in the Milwaukie Comprehensive Plan and Zoning Ordinance
reflect both state land use goals and local concerns about protection of natural areas and views of
Kellogg Lake and the Willamette River.

ODOT removed twenty-one trees from the bank adjacent to Kellogg Lake in an effort to increase
safety for pedestrians and vehicles traveling northbound on Highway 399E.

Removal of substantial amounts of vegetation in the Willamette Greenway is considered a
"deveiopment” in the Zoning Ordinance and requires a Conditional Use Permit.

The applicant (ODOT) submitted a vegetation planting plan on October 7, 19986, for consideration
by the Milwaukie Planning Commission. Subsequently, the appticant met with Community
Development Department staff on December 17, 1996, and on January 8, 1997 with those who
offered testimony at the November 12, 1996 Planning Commission hearing. A revised plan was
prepared incorporating the guidance from these meetings. The applicant’s proposal is consistent
with the Milwaukie Comprehensive Plan, with the conditions included in this report. The planting
plan meets the requirements of Section 320 in the Milwaukie Zoning Ordinance as follows:

A. Whether the land to be developed has been committed to an urban use, as defined under the
State Willamette Greenway Plan.
Not applicable to this proposal.

B. Compatibility with the scenic, natural, historic, economic, and recreational character of the River.
Kellogg Lake is a tributary to the Willamette River. Riparian vegetation along this tributary is an
important piece of the natural system of the Willamette River, hence its inclusion as part of the
Willamette Greenway. Restoration of this riparian vegetation is important to insure compatibility of
the scenic and natural character of the River.

C. Protection of views both toward and away from the River.

View is difficult to judge in this situation. One could argue that the view of the River has been
enhanced by removal of trees (e.g. the view towards the Willamette from Dogwood Park, or the
view from the river away from the River and towards the natural area of Kellogg Lake). Restoration
of vegetation along Kellogg Lake will protect the views by increasing the natural state surrounding
Kellogg Lake by providing a buffer from the traffic on Highway 99E.

D. Landscaping, aesthetic enhancement, open space, and vegetation between the activity and the
River, to the maximum extent practicable.

The applicant has proposed planting native trees and shrubs (Oregon Ash, Douglas Spirea and
Willow) to protect the riparian functions of the right-of-way bank. Existing ivy on the bank may
pose a problem for good results and long-term survival rates of the plantings. City staff feels that
the “maximum extent practicable” means that the applicant attempt the plantings shown on
Proposal “B” (with the attached conditions).

E. Public access to and along the River to the greatest possible degree, by appropriate legal means.
The proposal area does not offer access to the water because of the steep slope.

F. Emphasis on water-oriented and recreational uses.
Not applicable to this proposal.

G. Maintain or increase views between the Willamette River and downtown.

The proposed planting plan will maintain the prior views from the Willamette River towards
Downtown. Although the trees will take time to mature, the view of Kellogg Lake in the meantime
wiil add to the view of Downtown.

H. Protection of the natural environment according to regulations in the Natural Resource Zone.
The proposed vegetation buffer plan meets the development standards listed in Section 322.7 of
the Natural Resource Overlay.
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|. Advice and recommendations of the Design Review Committee.
There is no such committee.

J. Conformance to applicable Comprehensive Plan policies.
The proposal meets the goals, objectives and policies of the Comprehensive Plan as detailed above.

K. The request is consistent with applicable plans and programs of the Division of State Lands.
Staff is not aware of existing DSL plans for Kellogg Lake.

L. A Vegetation Buffer Plan meeting the conditions of subsection 320.8 A.-C.

The plan (Exhibit 1 Page 3 revised January 10, 1997} shows planting of 10 one and one-half
inch caliper Oregon Ash trees); removal and treatment of stumps as necessary to allow for
mitigation; removing the dirt mound from below guardrail as necessary for drainage; feaving

all ivy and blackberry plants between the guardrail and the water’s edge; and randomly clumping
and scattering 10 containers of red elderberry. The plan recognizes that existing large trees
were removed, but proposes to restore and enhance native vegetation in a phased approach
consistent with future ODOT and City of Milwaukie plans for improvements to MclLoughlin
Boulevard. The applicant proposes not to remove existing ivy and blackberries because of

some concern over the slope stability without this groundcover.

The proposal meets the requirements of Section 600 of the zoning code as follows:

A. The use meets the requirements of a conditional use in the zone currently applied to the site.
Not applicable to this application.

B. The use meets the standards for the underlying zone.
Not applicable to this application.

C. The proposal satisfies the goals and policies of the Comprehensive Plan which apply to the
proposed use.
The proposal meets the goals, objectives and policies of the Comprehensive Plan as detailed above.

D. The characteristics of the site are suitable for the proposed use considering size, shape, location,
topography, existence of improvements and natural features.

The proposed planting is necessary to maintain the riparian vegetation that used to exist along this
steep bank area. The trees to be planted along and at the top of the bank will provide shade for
Kellogg Lake in the summer and the shrub plantings will provide shade, habitat and leaf matter that
are all a part of the Kellogg Lake ecosystem.

E. The proposed use is timely, considering the adequacy of transportation systems, public facilities,
and services existing or planned for the area affected for the use.

The proposed planting is timely in two ways. 1) It will replace vegetation removed in the recent
past. 2) the Riverfront Master Plan conceptual plans for this part of Milwaukie calls for natural
areas to be maintained in the downtown area. Vegetation planted by the applicant will show the
state’s willingness to be a partner in Milwaukie’s implementation of that planning process.

The other standards listed in Section 600 of the Zoning Ordinance do not apply to a Willamette
Greenway conditional use permit.

Conditional Use 96-01 requires review through a Minor Quasi-Judicial process as per Section
1011.3 of the City's Zoning Ordinance. Public Notice has been issued. Notice was sent to
property owners within 250 feet of the proposal on October 23, 1996, sent to ODOT by certified
mail, advertised in the local paper on November 1 and November 8, 1996, and posted at the site
on November 6, 1996. The Planning Commission held a public hearing on November 12, 1996
and continued the public hearing until January 28, 1997 so that staff could work with ODOT to
bring back a more beneficial plan based upon the public testimony.

ODOT has been working with the City to develop a better understanding of the City’s regulations,
especially those protecting natural resources such as the Willamette Greenway.
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CU 96-01 JANUARY 28, 1997

1. The proposed plan (Exhibit 1 Sheet 3, dated January 10, 1997), shall be reexamined to assure all
proposed plantings are appropriately placed, and located as close to the lake bank as feasible pursuant to
applicabie safety and soil disturbance criteria.

2. ODOT shall guarantee an 80 percent survival rate for all new piant materials listed in the proposed plan
(Exhibit 1 sheet 3, dated January 10, 1997) in the next two years.

3. Oregon Department of Transportation (ODOT) planning staff will continue to work with City staff and
interested stakeholders to provide riparian restoration plantings using a phased approach incorporated into
future McLoughiin Boulevard redesign options. A phasing and implementation strategy plan emphasizing a
long-term cost-effective maintenance strategy, species diversity, and a multistory vegetation canopy shall be
prepared within six months of the approval of CU-96-01.

4. Region 1, District 2B of Oregon Department of Transportation will commit to moving the guardrail
anchorage away from the Kellogg culvert abutment in order to {essen impediments to foot traffic this year.
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CITY OF MILWAUKIE PLANNING COMMISSION
MINUTES OF October 22, 1996
PAGE 5

After the three designs were presented to the residents, the final comments were to
move the restrooms away from the adjacent neighbors property line; saving as many of
the existing trees as possible, not planting shrubbery along the property line to keep
views open, opening the edge of the wetlands and clearing out the debris, protecting the
bird nesting, provide drinking fountains, gravel walkway instead of boardwalk, re-
establishing the horseshoe pits, and reworking of the hilly area adjacent to play area.
The designs were revised and the resulting Master Plan is what is being proposed
tonight.

Calvin Walter voiced concern that with only two parking spaces available, it gives the
impression that this is a private park, or only used by the neighbors. If there is going to
be a park of this size and type, it should be open to the general public. He feels the two
spaces will be inadequate. Mike Zilis explained that the park was based on the
Standard of not providing any parking spaces; there is neighborhood on-street parking
for the general public. The cul-de-sac is not intended for parking. Other commissioners
agreed with Zilis.

Tim Havel asked about the grading plan and how it will expand the transition zones?
Mike Zilis stated that Laura Herbon, staff biologist, and Maria Smithe, biologist, did
the grading plan. The next step is to define how much grading will be done to increase
the transition zones. There will be a second-year planting to secure the quality of the
wetlands. These areas revert naturally into more of a marsh and less open water over
time. Inorganic materials will be removed and logs will be removed and/or replaced.

Michael Smith asked who will be responsible for the maintenance of the park? Diane
Campbell stated that maintenance of the park will be a part of the District’s standard
maintenance operations. As a part of this Master Plan process, wetland management
guidelines will be provided and this will help keep the wetlands viable and will help to
provide program volunteer activity. Tim Havel asked about the wetland management
practices. Diane Campbell stated that practices would include recommendations for
chemical use, fertilizers, etc. The management plan will include controls on herbicides
and insecticides. Also addressed is what will happen to the wetland if the farm to the
north is developed.

CU-96-01, ODOT Willamette Greenway Tree Mitigation

Chair Tomei opened discussion on the ODOT Willamette Greenway Tree Mitigation
Program. Chris Eaton asked that the Commission review the ODOT proposal and
provide discussion and input to Community Development Staff and ODOT Staff
present tonight. She reviewed the Staff Report with the Commissioners. Trees were cut
in April of this year by ODOT Maintenance Staff, along 600 feet of Highway 99E right-
of-way adjacent to Kellogg Lake. The intent was to provide increased visual safety for
autos on Highway 99E and pedestrians that walk along the shoulder of McLoughlin at

ATTACHMENT 2



CITY OF MILWAUKIE PLANNING COMMISSION
MINUTES OF October 22, 1996
PAGE 6

that point. Community Development Staff met with ODOT in May and discussed the
violation of the Zoning Ordinance. Since this area is in the Willamette Greenway, this
Application should have gone through a Conditional Use process prior to substantial
vegetation removal. A Vegetation Buffer Plan would have been included in that
process.

Staff toured of the area in July, and noted approximately 21 stumps of large trees.
These stumps would have had trees over 6 inches in diameter at about 5 feet high; the
Zoning Ordinance definition of a large tree. Staff worked with ODOT to submit a land
use application which they did in late August. A letter was sent to ODOT in September
by the Community Development Staff that there was a discrepancy in the number of
trees removed and what was presented in their materials in addition to other items
missing from the Application.

In October, ODOT submitted additional administrative information (revised site plans
with alternatives. This Conditional Use Application is scheduled for the November 12,
1996, Planning Commission meeting. Notices and referrals will go out this week to
neighborhood groups, surrounding property owners, and state agencies that need to be
notified when an action occurs in the Willamette Greenway. This review will cover the
Conditional Use permit under both the conditional use sections of the Code and the
criteria in the Willamette Greenway section.

The memo submitted by the Community Development Staff specifically addresses the
Comprehensive Plan policies about maintenance of the vegetation in the Greenway and
the views of Kellogg Lake from downtown Milwaukie. ODOT is being asked to show
the old existing conditions, what the proposed action is, and what the mitigation will be
to come into compliance with the Willamette Greenway section of the Vegetation
Buffer Plan.

Speaking: Mark Thomas, ODOT District 2B Team Leader

Mark Thomas stated that he is the Team Leader of the maintenance crew that cut the
trees down. He apologized to the Commission for not going through the Conditional
Use process. He was not aware that this was required. He did not plan beforehand to
take the large trees down, so he gave no thought to a possible process.

Speaking: Shane Ottosen, ODOT Assisstant District Manager, District 2B

Shane Ottosen stated that it was his crew that did the tree cutting. He is not here to
make excuses, but rather to mitigate the resulting problem and move on. ODOT’s
working relationship with the City is very important to them.
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Chair Tomei cautioned the Commissioners to listen to the facts, but not make any
decision on the Application until the formal hearing in November. Michael Smith
asked for a presentation of Plan A and Plan B. Shane Ottosen stated that Sheet # 1 and
2 in the Staff Report show the existing condition: identification of the trees on the site,
Blackberries and English Ivy, trees removed and stumps remaining. The Proposed Plan
A is to leave the area as it is and replace the cut trees with ten Oregon Ash trees
throughout the site. There is a drainage problem with the site in that dirt needs to be
removed from along the guard rail. The existing landscape will enhance itself in time.
This grubbing was scheduled for May or June and because of the pending Application,
it has not yet been done.

Plan B would include the grubbing , plant the ten 1-1/2-inch caliper Oregon Ash trees,
remove the tree stumps, remove dirt from below guardrail, leave all Blackberry and Ivy,
put in 50 Willows and 100 Douglas Spirea. The replacement trees will be 1-gallon
containers. He voiced some concern that the Blackberries and Ivy would overtake the
small replacement trees.

Maggie Collins stated that there have been comments of the need for a better walking
path along that area where the guardrail goes all the way up to Kellogg Lake. Is there is
a possibility, before this mitigation is completed, to move the guardrail further east, thus
reserving the area for the potential of a sidewalk along McLoughlin? This would move
the landscaping down the slope to allow for pedestrian travel. Shane Ottosen stated
that the guardrail could not be moved back; the present location is the way it is
designed. There is a possibility of having the brush cut back. However, he has put in a
request for Federal Funds for sidewalk installation from Park Street down to the Lake
~ Apartments, and then from Sweetiand’s residence to behind the railroad structure pier,
and then hook up with the bridge. If this project is approved, the guardrail will be
updated. This project is in line with many other projects within the Portland
Metropolitan area. Maggie Collins said it seemed that they were saying that there
would be no ability to upgrade the area for pedestrians for a possible three to five years.

Chair Tomei asked if they had considered any mitigation in another area since they feel
the replanting of ten small trees will be overtaken by berries and Ivy? Mr. Ottosen
stated that anything that is planted on this site will be competing with the berries and
Ivy. No, he has not considered alternate site mitigation, but they are open to options.

Chris Eaton noted that in Plan B the landscape architect’s initial recommendation was
to remove all Ivy and Blackberry plants. Mr. Ottosen stated that the original
recommendation was to spray out the Ivy and Blackberries. He did not think this was a
good option at all because of the impact of herbicides on Kellogg Lake. Chair Tomei
asked what Paul Edgecomb’s position was? Mr. Ottosen stated that Paul Edgecomb is
the Landscape Architect for ODOT, and Mr. Edgecomb is the signer on the site plans.
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Terry LaRocque asked if the site couldn’t be hydro-axed, using a machine that can
reduce the side if a tree to mulch in no time. It is used for clearing jungle. Mr. Ottosen
stated that he was not familiar with the machinery.

Maggie Collins stated that the areas of concern are:

-- Move guardrail to deal with safety issue and the possibility of a walking path

-- All proposed mitigation plans are competing with Ivy?

-- Is there any other mitigation area available?

Some mitigation sub-plan to rid the area of Ivy.

-- If the smaller trees are planned, are the landscaping plans adequate?

Address the function of Ivy and vegetation along reparian area and its value to the
area, both as a stabilizer and impacts of removing it and how it does not provide
insurance of survivability of the mitigation materials. These are existing conditions.

Calvin Walter asked for clarification of the term “walkway” and “path” as described in
the land use Application, (Attachment #3). Mark Thomas stated that this was his job
description for the work done on the site when the trees were cut. The ivy and the brush
were encroaching on what is the shoulder and forcing pedestrians too close to traffic.
Taking this brush out, would improve the walkway. The latter part of this information
was added after they had been contacted by the City.

Chair Tomei asked how ODOT knows that they must meet certain City requirements
such as this Conditional Use Permit? Mr. Otteson stated that it is up to the supervisor
to keep abreast of the City requirements by past experience. The Construction
Departments deals more with permits and code requirements. Maggie Collins stated
that Shane Otteson had called to set up meetings with Public Works and Planning
Department to get an understanding of what is needed by the City. She suggested that
he wait to hold these meetings until after the public hearing in November.

North Industrial Land Use Study (NILUS) Report

Chair Tomei opened the meeting to discussion on the NILUS Report. Chris Eaton
presented the Commissioners with a draft of the Technical Report. It is out now for
public review. It is the beginning of the public involvement process. This presentation
was made last week to the Neighborhood LUC chairs and their input is being compiled.
This presentation will be made to property owners and adjacent NDA'’s, including City
of Portland neighborhoods.

NILUS is a two-part study. This is the technical portion and will be followed by a
policy analysis. This will then be used as a springboard for policy-based discussions.
She asked that the Commissioners review the information tonight for questions,
comments, or input on the draft. An executive summary will be coming later.
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RECOMMENDATION:

That the Planning Commission Approve the Conditional Use Permit for development in the Willamette
Greenway CUS6-01, subject to the conditions included in this report.

PROPOSAL:

Oregon Department of Transportation cleared trees and brush from an area within the Willamette
Greenway without obtaining the approval mandated in the Milwaukie Zoning Ordinance, Section 320.
They are submitting a Vegetation Buffer plan for approval through the conditional use process in order to
remedy this violation of the City’s ordinance. The proposal area is the eastern portion of Highway 99E
right-of-way adjacent to Kellogg Lake, (Exhibit 1). The tree removal intended to remove brush, select
Maple and Hawthomne, trim dead lower limbs, and ivy, and grade the dirt away from the guardrail. The
reason for this clearing was to improve vertical and horizontal sight distance for northbound 99E traffic,
provide an area for emergency pulloff for motorists, improve the pedestrian walkway and improve
drainage from the road surface of Highway 99E. They are proposing to replant with native vegetation to
meet the criteria in Section 320.6 of the Zoning Ordinance.

BACKGROUND:

In April or May 1996, the Oregon Department of Transportation (ODOT) cleared brush and trees over
600 feet along the eastern edge of ODOT right-of-way on 99W adjacent to Kellogg Lake. As shown on
the attached map (Exhibit 1), the tree clearing occurred within the Willamene Greenway, and is subject
to the provisions of the Section 320 of the Zoning Ordinance (Willamette Greenway Zone. As Section
320 states, in 320.5, ODOT should have applied for and obtained a Greenway conditional use permit
(CUP) prior to the “removal of substantial vegetation” (320.4). Section 320.6 lists the criteria the
planning commission uses to evaluate such a proposal. The Community Development staff determined

ATTACHMENT
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that ODOT should apply for a Greenway CUP retroactively, allowing the Planning Commission a chance
to review ODOT’s revegetation plan

On July 22, 1996, City of Milwaukie statf conducted site visit and counted approximately 21 stumps
within the ODOT right-of-way that would meet the “large trees” definition of section 320.4(F).

On August 27, 1996, ODOT submitted an application package, including a description of the proposal,
and a set of site maps showing views of the area adjacent to Kellogg Lake including: 1) Previous
conditions, 2) Existing conditions. On these maps, ODOT staff shows that seven trees were removed.
There is a discrepancy between the ODOT “count” of trees removed and the City staff’s site survey
taken on July 22, 1996. On October 7, 1996, ODOT submitted supplemental information in response to
the City’s letter of incompleteness. The revised site plans submitted by ODOT provide for two
alternative planting pians. Option “A” shows planting 10 Oregon Ash Trees in three areas of the site.
Option “B” shows scattered planting of 50 Willows and 100 Douglas Spirea throughout the area, without
removal of the existing ivy and blackberries.(Exhibit 3-1, 3-2, 3-3 and 3-4).

The item is now before the commission for a decision on the proposed land use action, a Conditional Use
Permit for development in the Willamette Greenway.

DISCUSSION:
Compliance With The Comprehensive Plan

The subject property is designated Commercial in the City’s Comprehensive Plan. The right-of-way is not
part of the City’s natural resources map or list, although it is within the Willamerte Greenway.

Open Spaces, Scenic Areas and Natural Resource Element. Objectives 1 and 2, Open Space and
Natural Resource Areas (including Policies 1 and 2)

This proposal is covered by policies in the Oper Spaces portion of the Comprehensive Plan and the Land
Use section. Under the Open Spaces objective, the Kellogg Creek/Kellogg Lake area is identified in
Chapter 3 of the Comprehensive Plan as an area of “special importance to all City residents” (page
30S-3 Policy #3). Also, the Kellogg Lake area is featured in the discussion of Scenic Areas objective,
which reads as follows: Significant scenic and view sites will be preserved for the enjoyment of
present and future City residents as well as for visitors to the City.

The following objectives apply to the proposal:

Scenic Area Objective: Future plans for the Milwaukie riverfront area will include
consideration of viewing opportunities between downtown and the Willamette River, as
well as special places on the riverfront for enjoying views of the river and its activities.
Development plans for Dogwood Park will include maintenance of public access and
opportunities for viewing Kellogg Lake.

This language in the Comprehensive Plan provides the basis for the policies in Section 322 of the
Zoning Ordinance which require vegetation buffer zones in riparian areas within the Greenway.
The narural places and views in downtown such as Dogwood Park and Kellogg Lake are
mentioned specifically as important resources. '

Evaluate all proposals within the vicinity of the Greenway for their effect on access to the visual
corridors to the Willamette River and Kellogg Lake,” (Policy #3, under Objective #5, page 4WG-4)
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The tree removal adjacent to Kellogg Lake should be mitigated with plantings to approximate the same
level of riparian vegetation and natural views as existed prior to the tree removal. The applicant makes the
case that the tree removal was important for protection of pedestrian safety along Highway 99E, where
there is no sidewalk connection from the south to Downtown. Tree removal and trimming of branches for
safety reasons is part of ODOT's mission to deliver safe and efficient transportation for both vehicle
drivers and pedestrians. The safety issues must be balanced with the visual, aesthetic and naturai functions
mentioned in the Comprehensive Plan.

The proposed Conditional Use Permit proposal is consistent with the goals, objectives and policies in the
Milwaukie Comprehensive Plan, with the conditions included in this report.

Compliance With Development Standards of the Willamette Greenway Conditionat User Permit
Standards

The proposal area is zoned Limited Commercial with McLoughlin Corridor overlay (CL-MC). Section
320 and 600 apply to the proposal.

Compliance with Section 320
Section 320.6 provides the criteria by which all conditional use permits shall be evaluated:

A. Whether the land to be developed has been committed to an urban use, as defined under
the State Willamette Greenway Plan.
Not applicable to this proposal.

B. Compatibility with the scenic, natural, historic, economic, and recreational character of
the River. '
Kellogg Lake is a tributary to the Willamette River. Riparian vegetation along this tributary is
an important piece of the natural system of the Willamette River, hence its inciusion as part of
the Willamerte Greenway. Restoration of this riparian vegetation is irnportant to insure
compatibility of the scenic and natural character of the River.

C. Protection of views both toward and away from the River.
View is difficult to judge in this situation. One could argue that the view of the River has been
enhanced by removal of trees (e.g. the view towards the Willamette from Dogwood Park, or the
view from the river away from the River and towards the natural area of Kellogg Lake).
Restoration of vegetation along Kellogg Lake will protect the views by increasing the natural
state surrounding Kellogg Lake by providing a buffer from the traffic on Highway 99E.

D. Landscaping, aesthetic enhancement, open space, and vegetation between the activity and
the River, to the maximum extent practicable.
The applicant has proposed planting native trees and shrubs (Oregon Ash, Dougias Spirea and
Willow) to protect the riparian functions of the right-of-way bank. Existing ivy on the bank may
pose a problem for good resuits and long-term survival rates of the plantings. City staff feels
that the “maximum extent practicable” means that the applicant attempt the plantings shown on
Proposal “B™ (with the attached conditions).

E. Public access to and along the River to the greatest possible degree, by appropriate legal
means.

The proposal area does not offer access to the water because of the steep slope.

F. Emphasis on water-oriented and recreational uses.
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Not applicable to this proposal.

G. Maintain or increase views between the Willamette River and downtown.
The proposed planting plan will maintain the prior views from the Willamette River towards
Downtown. Although the trees will take time to marture, the view of Kellogg Lake in the
meantime will add to the view of Downtown.

H. Protection of the natural environment according to regulations in the Natural Resource
Zone.
The proposed vegetation buffer plan meets the development standards listed in Section 322.7 of
the Natural Resource Overlay.

I. Advice and recommendations of the Design Review Committee.
There is no such committee.

J. Conformance to applicable Comprehensive Plan policies.
The proposal meets the goals, objectives and policies of the Comprehensive Plan as detailed
above.

K. The request is consistent with applicable plans and programs of the Division of State

Lands.
Staff is not aware of existing DSL plans for Kellogg Lake.

L. A Vegetation Buffer Plan meeting the conditions of subsection 320.8 A.-C.
Two vegetation buffer plans were submitted by the applicant. Proposal “B” meets the
requirements of these sections with the conditions included in this report. The plan (Exhibit 3-4)
shows planting of 10 one and one-half inch caliper Oregon Ash (staff recommends 21); removal
and treatment of stumps; remove dirt mound from below guardrail; leave all ivy and blackberry
plants between guardrail an water’s edge; and randomly clump and scatter 50 containers of
willow and 100 containers of Douglas Spirea. The plan recognizes that existing large trees were
removed, but proposes to restore and enhance native vegetation. The applicant proposes not to
remove existing ivy and blackberries because of concerns of using herbicides along the water’s
edge, inability to completely remove these plants, and some concern over the slope stability
without these groundcovers.

Compiiance with criteria in Section 600

Section 601.2 provides the criteria by which all conditional use permits shall be evaiuated:
A. The use meets the requirements of a conditional use in the zone currently applied
to the site.
Not applicable to this application.

B. The use meets the standards for the underlying zone.
Not applicable to this application.

C. The proposal satisfies the goals and policies of the Comprehensive Plan which
apply to the proposed use.

The proposal meets the goals, objectives and policies of the Comprehensive Plan as detailed
above.
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D. The characteristics of the site are suitable for the proposed use considering size,
shape, location, topography, existence of improvements and natural features.

The proposed planting is necessary to maintain the riparian vegetation that used to exist along
this steep bank area. The trees to be planted along and at the top of the bank will provide shade
for Kellogg Lake in the summer and the shrub plantings will provide shade, habitat and leaf
matter that are all a part of the Kellogg Lake ecosystem.

E. The proposed use is timely, considering the adequacy of transportation systems,
public facilities, and services existing or planned for the area affected for the use.

The proposed planting is timely in tow ways. 1) It will replace vegetation removed in the recent
past. 2) the Riverfront Master Plan conceptual plans for this part of Milwaukie calls for natural
areas to be maintained in the downtown area. Vegetation planted by the applicant will show the
state’s willingness to be a partner in Milwaukie’s implementation of that planning process.

The other standards listed in Section 600 of the Zoning Ordinance do not apply to a Willamette Greenway
conditional use permit.

REFERRALS:

Neighborhood Association Comments

On October 17, 1996, a referral was sent to the Island Station and Historic Milwaukie Neighborhood
Associations. On November 4, 1996, staff contacted the Land Use Chair of the Historic Milwaukie
Neighborhood Association regarding the applications, and he had no comments. The City did not receive
written comments from the Neighborhood District Associations (NDA).

Public Comments

During the summer, city staff received several calls from Gary Michael, a concerned citizen regarding the
vegetation removal. Mr. Michael submitted a copy of a letter written to Bruce Warner, Regional Manager
for ODOT, Region i. That letter included concerns regarding the decision-making process within ODOT
about the tree removal, and requested a response about how ODOT would prevent such an occurrence in
the future. Mr. Michael also accompanied staff on a site visit on July 22, 1996, and provided some
assistance in identifying the trees that were cut.

ODOT submitted a letter from an adjacent business who supported the tree removal since it opened up the
view of Kellogg Lake.

Referrals to public agencies
Referrals were sent to the Milwaukie building official, Department of Public Works, Clackamas County
Fire District #1. Oregon Department of Transportation,

Clackamas County Fire District #1 responded and had no concerns. As of November 4, 1996, no other
concerns have been received.

EINDINGS FOR CU-96-01:

1. In the spring of 1996, Oregon Department of Transportation (ODOT) removed a substantial
amount of vegetation from a portion of state-owned right-of-way located in the Willamette
Greenway.
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2. The Willamette Greenway regulations in the Milwaukie Comprehensive Plan and Zoning
Ordinance reflect both state land use goals and local concerns about protection of naturaf areas
and views of Kellogg Lake and the Willamerte River.

3. ODOT removed twenty-one trees from the bank adjacent to Kellogg Lake in an effort to increase
safety for pedestrians and vehicles traveling northbound on Highway 99E.

4. Removal of substantial amounts of vegetation in the Willamette Greenway is considered a
“development” in the Zoning Ordinance and requires a Conditional Use Permit.

5. The applicant (ODOT) submitted a vegetation planting plan on October 7, 1996, for consideration
by the Milwaukie Planning Commission. With the conditions included in this report, the
applicant’s proposal is consistent with the Milwaukie Comprehensive Plan. With the conditions
included in this report, that planting plan meets the requirements of Section 320 in the Milwaukie
Zoning Ordinance as follows:

A. Whether the land to be developed has been committed to an urban use, as defined under
the State Willamette Greenway Plan.
Not applicable to this proposal.

B. Compatibility with the scenic, natural, historic, economic, and recreational character of
the River.
Kellogg Lake is a tributary to the Willamette River. Riparian vegetation along this tributary is
an important piece of the natural system of the Willamette River, hence its inclusion as part of
the Willamerte Greenway. Restoration of this riparian vegetation is important to insure
compatibility of the scenic and natural character of the River.

C. Protection of views both toward and away from the River.
View is difficult to judge in this situation. One could argue that the view of the River has been
enhanced by removal of trees (e.g. the view towards the Willamette from Dogwood Park, or the
view from the river away from the River and towards the natural area of Kellogg Lake).
Restoration of vegetation along Kellogg Lake will protect the views by increasing the nawural
state surrounding Kellogg Lake by providing a buffer from the traffic on Highway 99E.

D. Landscaping, aesthetic enhancement, open space, and vegetation between the activity and
the River, to the maximum extent practicable.
The applicant has proposed planting native trees and shrubs (Oregon Ash, Douglas Spirea and
Willow) to protect the riparian functions of the right-of-way bank. Existing ivy on the bank may
pose a problem for good results and long-term survival rates of the plantings. City staff feels
that the “maximum extent practicable”™ means that the applicant attempt the plantings shown on
Proposal “B” (with the attached conditions).

E. Public access to and along the River to the greatest possible degree, by appropriate legal
means.

The proposal area does not offer access to the water because of the steep siope.

F. Emphasis on water-oriented and recreational uses.
Not applicable to this proposal.

G. Maintain or increase views between the Willamette River and downtown.
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The proposed planting plan will maintain the prior views from the Willamette River towards
Downtown. Although the trees will take time to mature, the view of Kellogg Lake in the
meantime will add to the view of Downtown.

Protection of the natural environment according to reguiations in the Natural Resource
Zone.

The proposed vegetation buffer plan meets the development standards listed in Section 322.7 of
the Natural Resource Overlay.

Advice and recommendations of the Design Review Committee.
There is no such committee.

Conformance to applicable Comprehensive Plan policies.
The proposal meets the goalis, objectives and policies of the Comprehensive Plan as detailed
above.

The request is consistent with applicable plans and programs of the Division of State

Lands.
Staff is not aware of existing DSL plans for Kellogg Lake.

A Vegetation Buffer Plan meeting the conditions of subsection 320.8 A.-C.

Two vegetation buffer plans were submitted by the applicant. Proposal “B” meets the
requirements of these sections with the conditions included in this report. The plan (Exhibit 3-4)
shows pianting of 10 one and one-half inch caliper Oregon Ash (staff recommends 21); removal
and treatment of stumps; remove dirt mound from below guardrail; leave all ivy and blackberry
plants between guardrail an water’s edge; and randomly clump and scatter 50 containers of
willow and 100 containers of Douglas Spirea. The plan recognizes that existing large trees were
removed, but proposes to restore and enhance native vegetation. The applicant proposes not to

. remove existing ivy and blackberries because of concerns of using herbicides along the water’s
“edge, inability to completely remove these plants, and some concern over the slope stability

withour these groundcovers.

The proposal meets the requirements of Section 600 of the zoning code as follows:

A. The use meets the requirements of a conditional use in the zone currently applied

to the site.
Not applicable to this application.

B. The use meets the standards for the underlying zone.
Not applicabie to this application.

C. The proposal satisfies the goals and policies of the Comprehensive Plan which
apply to the proposed use.

The proposal meets the goals, objectives and policies of the Comprehensive Plan as detailed
above.

D. The characteristics of the site are suitable for the proposed use considering size,
shape, location, topography, existence of improvements and natural features.

The proposed planting is necessary to maintain the riparian vegetation that used to exist along
this steep bank area. The trees to be planted along and at the top of the bank will provide shade
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for Kellogg Lake in the summer and the shrub plantings will provide shade, habitat and leaf
matter that are ail a part of the Kellogg Lake ecosystem.

E. The proposed use is timely, considering the adequacy of transportation systems,
public facilities, and services existing or planned for the area affected for the use.

The proposed planting is timely in tow ways. 1) It will replace vegetation removed in the recent
past. 2) the Riverfront Master Plan conceptual plans for this part of Milwaukie calls for nawral
areas to be maintained in the downtown area. Vegetation planted by the applicant wiil show the
state’s willingness to be a partner in Milwaukie’s implementation of that planning process.

The other standards listed in Section 600 of the Zoning Ordinance do not apply to a Willamene
Greenway conditional use permit.

Conditional Use 96-01 requires review through a Minor Quasi-Judicial process as per Section
1011.3 of the City’s Zoning Ordinance. Public Notice has been issued. Notice was sent to
property owners within 250 feet of the proposal on October 23, 1996, sent to ODOT by certified
mail, advertised in the local paper on November 1 and November 8, 1996, and posted at the site
on November 6, 1996.

CONCLUSION:

This application is consistent with the Objectives and Policies of the Comprehensive Plan, and meets the
requirements of the Willamette Greenway and Conditional Use sections of the Zoning Ordinance. A
vegetation buffer plan was submitted that meets the above requirements with the conditions included in this

report .

ODOT shali submit a revised planting plan (using Proposed Plan “B” as a base plan) that shows
the following items:

a. 21 Oregon Ash Trees (1 1/2” caliper) planted throughout the area;

b. Identifies that the Douglas Spirea and willow plants will be 1 gallon containers and that
ivy and blackberries will be cleared from the new plants by | meter radius: and

c. States that ODOT will guarantee a 60 percent survival rate for the Douglas Spirea and

willow in the next two years and an 80 percent survival rate for the Oregon ash trees in
the next two years.

Region 1, district 2B of Oregon Department of Transportation will continue to work with City
staff to develop a better understanding of the City’s regulations, especially those protecting natural
resources such as the Willamette Greenway.
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EXHIBITS:

1. Vicinity Map

2. Map of Site Visit July 1996

3. Site Plans
3-1 Previous Conditions
3-2 Existing Conditions
3-3 Proposed Plan “A”
34 Proposed Plan “B”
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5.3 Applicant: Oregon Department of Transportation (ODOT)
Property Owner: Oregon Department of Transportation
Location: Right-of-Way along 99E (McLoughlin Blvd.) in Milwaukie
Proposal: Conditional Use for Willamette Greenway tree mitigation
(CU-96-01)

Chair Tomei explained that she would be stepping down and turning the meeting
over to Michael Smith, Vice-Chair, in order to avoid the appearance of bias.
Michael Smith opened the public hearing on Conditional Use, CU-96-01, for
Willamette Greenway tree mitigation. He then explained the hearing format. He
asked if there were any conflicts of interest or ex-parte contacts to declare. There
were none. Michael Smith asked if there were any Commissioners who visited
the site; four hands were raised. None of the Commissioners who raised their
hands noticed anything different from what is stated in the Staff Report. No one
in the audience challenged the impartiality of any Commission member or the
jurisdiction of the Planning Commission to hear this matter.

STAFF REPORT

Chris Eaton showed slides of the proposed development and surrounding area.
She then handed out referral responses that she has received since the Staff Report
was delivered. The Public Works Department supports the Conditional Use
approval because it improves drainage and site visibility along Highway 99E for
safety of motorists and pedestrians.

At the October 22, 1996, Planning Commission worksession time was spent going
through the proposal with the Applicant. The Staff Report recommends approval
of the proposed Plan “B” Conditional Use permit with two conditions. Chris
Eaton did not speak directly with the ODOT landscape architect, Carl Edgecomb,
but he left a voice mail message that in his opinion, the Spirea and Willow would
not survive unless ivy and blackberries were removed. He did not specifically
recommend a particular clearance area, he just noted that the plants would not
survive if they were planted in the ivy and blackberries.

QUESTIONS OF STAFF

Terry LaRocque asked what are the caliper of the trees being replaced? Chris
Eaton stated that they will be 1-1/2 inches.

Pat Lent asked what kind of foliage the Oregon Ash tree has? Chris Eaton
stated that they have small golden foliage.

ATTACHMENT 4
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Tim Havel asked if this Application follows the Zoning Ordinance requirements
for replacing vegetation on this bank? Chris Eaton stated that Ordinance just
calls for native species within the buffer zone.

Michael Smith asked if there was any other correspondence received since the
Staff Report? Chris Eaton stated that there were some phones calls from
adjacent property owners inquiring about the type of action that was taking place.
There were no written comments received.

APPLICANT PRESENTATION

Speaking: Shane Ottasen, Assistant District Manager, ODOT, 9200 SE Lawnfield,
Clackamas

Mr. Ottasen stated that Plan B is the proposed mitigation. The reason for the
difference between ODOT and CD Staff in the number of trees cut was because
CD Staff counted some newly cut trees. Some of the trees were cut prior to this
year (five or ten years ago) and this year ODOT cut the stumps from those
removed trees. ODOT is not here to argue with the quantities; they have no
problem with planting 21 trees instead of 10.

It is their proposal to remove/treat the stumps. ODOT proposes to leave the
blackberries and ivy for water quality requirement and concerns about using spray
to remove those invasive ground covers.

TESTIMONY IN FAVOR OF THE APPLICANT -- None.
QUESTIONS OR COMMENTS ON THE APPLICATION -- None.
TESTIMONY IN OPPOSITION TO THE APPLICATION
Speaking: Gary Michéel, 11907 SE 19th, Milwaukie

Gary Michael handed out a document entitled ODOT Hearing at the Planning
Commission meeting dated November 12, 1996, which inciuded a letter and a
drawing showing how the guardrail curves away from Kellogg Lake out toward
the street as you approach the bridge. He stated that he is Chair of the Island
Station Neighborhood Association, the closest neighborhood south of the tree
cutting site. He stated that he is also a member of the Riverfront Planning
Committee whose planning area includes the site and Kellogg Lake. He and other
residents have served on a committee for over a year writing a new Tree
Protection Ordinance for the City. He stated that he is also a member of the
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Milwaukie Downtown Development Design Committee which is very interested
in preserving trees and planting new trees in downtown. Tonight he is speaking
only as an individual who is very concerned about the quality of our community
and believes we must be constantly vigilant with regard to actions which degrade
our environment and our quality of life.

Mr. Michael stated that he is the one who blew the whistle on the tree cutting.
He is dishearted that one of the state agencies in violation of state mandated local
regulations, comes in and cuts 30-40 trees in an area which is our south entrance
to downtown. He wrote a letter to Bruce Warner, Manager of ODOT Region I,
regarding this matter.

Mr. Michael stated that he has been concerned about the loss of trees, but how
this could happen, and how over-zealous tree cutting can be prevented in other
parts of the state, not just designated greenways, but all along the state highways.

He walked the length of the bank measuring all of the freshly cut stumps. In the
information passed out is a list of these new stumps. He found 36; 30 of which
ranged from 6 inches to 24 inches at the base. There are four multi-trunked trees
which environmentally and esthetically are like individual trees. The cross
sectional area of the new stumps totaled 3,529 square inches. This is the
equivalent of 281 4-inch trees, 499 3-inch trees or 1,994 1-1/2 inch trees. This
does not include the brush cut. Most of the vegetation was hauled off but some of
the debris was left on the bank. There was a big crew and they had a lot of
equipment out there for two days. The few Cedar tree they left were limbed up
15-20 feet, much higher than necessary.

Mr. Michael stated that he gave his tree stump calculations to Chris Eaton; he
met with her at the site and showed her the most obvious stumps.

In his letter to ODOT he stated that more than *token” mitigation plan must be
negotiated. He thought that City Staff would also take this position. What is
proposed here tonight is the most pitiful mitigation plan he has ever heard. He
does not agree with CD staff’s recommendation condition to add on 11 more 1-
1/2 trees. Chris Eaton, who wrote the Staff Report, and was the City’s
representative in meeting with ODOT, is not a City employee but works for W &
H Pacific, a private engineering firm. The City pays her firm for the hours she
spends helping Milwaukie. He stated that one of W & H Pacific’s public client
contracts as are ODOT contracts. Is this a conflict of interest situation? ODOT’s
Application is one paragraph and a few drawings. Why was their fee waived?
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ODOT has never acknowledged the extent of the destruction that they did. Their
drawings of previous and existing conditions shows only 6 trees cut. He feels
there are at least 30 6-inch or larger new stumps and probably another 10 from
eight years ago, nor have they given one good reason for what they did. He feels
that all of the safety issues could have been resolved by judicious trimming. Only
one tree was really close to the guardrail. Many tree trunks cut were growing
towards the Lake, away from the highway.

ODOT has admitted overzealousness and miscommunication, but it appears they
have no intention of really mitigating the damage. If pedestrian and cyclists safety
is an ODOT concern, they would have done something about the guardrail years
ago. Mr. Michael thinks that the traffic is 60 miles per hour, plus at this site.
Pedestrians walk on the shoulder next to the guardrail. At the north end, the rail
curves out into the street choking down the pedestrian path to a narrow width.
Pedestrians either walk within a few feet of whizzing trucks and cars or climb
over the guardrail to seek more safety, walking in the dirt and mud, or getting into
their cars and adding to the 40,000 cars a day that flood McLoughlin.

Just straightening out the last 50 feet of rail or cutting a gap in it would help,
along with a little gravel where people walk in the dirt and Ivy. There are over a
thousand people in the apartment complex near the Lake who could easily walk
into downtown if it were more safe.

Trees help control wind, reduce erosion, and enhance water quality by absorbing
and filtering storm water in roots before getting into waterways. They also reduce
noise pollution and provide wildlife habitat. It has also been shown that trees
increase the value of property and nearby properties.

The Greenway regulations were created to stop degradation of natural resources
along our waterways. There has to be a very good reason to cut significant trees
in the Greenway. Mistakes are not an acceptable reason. Mr. Michael stated that
he has not seen or heard anything convincing that those trees had to be cut for
pedestrian safety.

If a private developer applied for approval in the Greenway to cut 30 trees from 6-
24 inches and limb up others as high as 20 feet, and replace them with 21 1-1/2-
inch trees and some Willow and Spirea plants, would the Staff recommend
approval? Would they have allowed all the cutting ODOT did had they asked for
prior approval. In the worksession the Commission had with ODOT, several
important issues were brought out, such as pedestrian safety brought out by the
guardrail. off-site mitigation, and whether or not new small trees and other
plantings will survive. None of these seemed to be addressed in this proposal.
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Mr. Michael stated that some things are essential:

-- Restore the tree and shrub bio-mass within a reasonable time period.

-- Make a visual impact along the top of the bank with lots of trees which
have fall colors similar to the Sweet Gums across McLoughlin. Ash trees
have little fall color.

-- Increase plant diversity with more varieties of native plants.

-- Improve the pedestrian way near the bridge over Kellogg Creek.

-- Guarantee that new plant materials will survive.

City Staff , “Attempt the plantings shown on proposal B with the attached
conditions” is not good enough. A private developer would not get off the hook
that easily. What the Commission decides on this issue establishes precedent for
both public and private development.

Mr. Michael stated that he has other ideas for off-site mitigation, such as adding
new Sequoa trees to fill in gaps created by old ODOT projects along McLoughlin,
adding trees at 17th & McLoughlin Blvd. or around the Highway 224 ramps. Any
new trees planted off-site or on-site should be at least three inches or four-inch
caliper, not 1-1/2 inches. There needs to be time to determine what meaningful
mitigation should be in a case like this. Many cities have formulas for calculating
mitigation written into their Ordinances. Some simply charge the tree-cutting
Applicant the value of the trees and then use the money to plant trees where ever
~-in the City they think best.

Mr. Michael asked that the Commission require ODOT to do the responsible
thing. They do not deserve special treatment. Included in this packet of
information are pictures, tree cut calculations, as well as his original letter to
Bruce Warner.

QUESTIONS FROM THE COMMISSIONERS

Terry LaRocque asked how the pedestrian right-of-way applies to the tree
mitigation process? Mr. Michael stated that it applies not necessarily to tree
mitigation but because ODOT has tried to justify this on the basis of safety
considerations. If they want to do something to improve the safety, they should
deal with the guardrail.

Pat Lent asked Mr. Michael if he is suggesting that the guardrail be a part of the
mitigation process? Mr. Michael stated that something needs to be done there. At
the worksession on this Application, an ODOT representative made a statement
that they have applied for some federal money to run a sidewalk down in the
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neighborhood of the apartments and also north from Mr. Sweetland’s house.
They have no way of knowing when this money would be available; possibly 3-5
years. We don’t have that long to improve this dangerous situation. It needs to be
dealt with, whether it is part of this or something else.

Speaking: Donald Hammang, 11104 SE Home Avenue, Milwaukie

Mr. Hammang presented to the Commissioners a paper titled “To Interested
Parties In Response to This Conditional Use,” dated November 12, 1996, done
with Mart Hughes on their review of the mitigation plan and their opinion of the
site. The only other issue is that after the series of cuttings, the site is now more
the site in need of restoration than a tree cutting at this point. It is essentially an
Ivy monoculture now. Riparian and Lake front habitat is so scarce in this
community, that the Commission should review a more complex restoration plan
than what was proposed by the Applicant.

As an attachment to the document, he has provided a cross section of the bank and
proposed plants and/or attributes that might benefit the habitat of the bank, and
accentuate the visual appeal of the bank from the opposite side of the river.

QUESTIONS FROM THE COMMISSIONERS

Pat Lent asked Mr. Hammang for his background for making these comments?
Mr. Hammang stated that he is a geographer by training, steward for the
Wetlands Conservancy at two sites here in Milwaukie, and is here tonight as a
concerned citizen. The practices in this document are ones that he carries out in
his stewardship with the Wetlands Conservancy.

Speaking: Mike Miller, 5923 SE Dewey Court, Milwaukie

Mr. Miller stated that he is a retired school director with Portland Public Schools.
He was a director and teacher there for 27 years. He has served on the Milwaukie
Visioning Committee. He has served on the Tree Ordinance Committee,
President of the Riverfront Development Commission, and have been for years, a
member of the Oregon Nursery Association.

Mr. Miller stated that he has reviewed the mitigation Proposal. He is very
familiar with Oregon Ash, a fast-growing tree. He noted it has little color in the
fall. A light yellow color with small leaves, which will not enhance the
McLoughlin Blvd access to the City of Milwaukie. He has a problem with other
items of mitigation. In his opinion, the Ivy and blackberries cannot be removed
without damaging the quality of the Lake. The only way to do it would be with
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chemicals and chemicals are not compatible with the Lake. Oregon Willow
would do an adequate job of providing shade for the Lake and for wildlife in that
area.

One of the goals of the Milwaukie Visioning Committee was to develop a tree-
lined boulevard into the City, which would be identifiable to outsiders as well as
the citizens of Milwaukie as they entered the City. He thinks a tree-lined area
covering that 500 feet would be excellent, which would be compatible with the
riverfront development at some point as a corridor to the City.

Mr. Miller stated that a proposal should be submitted to ODOT from this City
which would correct this problem with plant materials which will enhance the
area. We cannot put back what was already there. This problem should be
mitigated now.

QUESTIONS FROM THE COMMISSIONERS

Terry LaRocque asked if the only way to get rid of the blackberries is with
chemicals? Mr. Miller stated that the only way to remove blackberry effectively
would be with chemicals because, he feels, the root systems are impossible to
remove with the slope into the lake. If they are not all removed, the berries will
come back. The Spirea, as proposed from ODOT, without removal of the
blackberries and ivy, which only grows 48 feet in height, will totally over-run
‘those plants within a very short period of time. He does not think this is a
acceptable plan. Hand grubbing will not be effective to remove the root system.
It cannot be done with the slope that exists without destroying the water quality.

Speaking: Mart Hughes, 3006 SE Washington Street, Milwaukie

Mr. Hughes stated that he is a biologist with an expertise in riparian and wetland
systems and planned vegetation. He served on the Goal Five Task Force for the
Comprehensive Plan some years ago. He has done work doing wetland
restoration. He encouraged the Planning Commission to reject the present plan
and have Staff and ODOT come up with a better mitigation and restoration plan.

We all recognize the extreme resource value of this site, in the Willamette
Greenway and Natural Resource Overlay Zone. He noted that when McLoughlin
Blvd. was put in to its present state, an unmitigated wetland fill was done. The
City of Milwaukie has the opportunity to set right some of our past losses.

He is familiar with the site, having lived in Milwaukie over 20 years. He enjoyed
the Hawthorne, although it is not native Hawthorne. He remember some large
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flowing trees on the site this spring. He is unhappy to see these trees go. This
mitigation gives the City an opportunity to think native. Almost all of the
Douglas Hawthorne trees have been cut. He submitted a list of potential native
plantings.

The blackberries can be controlled effectively by shading and competing for soil
moisture. Spirea is a very tough plant and it does compete with blackberries. It
keeps the blackberries off the ground and from re-rooting. Red Elderberry plants
are toxic to blackberries. It produces acids and effectively suppresses it. Willow
also effectively suppresses blackberries. It is important to do a replacement where
there is very good high density aerial coverage of a shrub layer. This layer should
include Elderberry, Spirea, Willow, Hawthorne, Red Stem Dogwood, and native
trees, Ash and Maple.

Mr. Hughes asked that the Planning Commission send this proposal back to
ODOT and have them consider a mitigation plan that does Milwaukie proud.
This is an important and key area in terms of the Milwaukie Visioning process.
This is our front door. Lets not set a minimal standard, what we want to see done,
but a high standard, let’s make a statement. This mitigation enhances and
contributes to the natural resources in the Willamette Greenway and along
Kellogg Lake.

QUESTIONS FROM THE COMMISSIONERS

It was asked if the Willow and Spirea proposed by the Applicant competes with
ivy? Mr. Hughes stated that as he mentioned, these plants may be able to
compete with blackberry and ivy if planted densely. Ivy is a tough plant. Leaf
litter does; there needs to be a good leaf litter structure in there. The site is a
difficult site. Ivy and blackberry do not enhance water quality by filtering storm
water runoff. They do not provide for wildlife habitat, except in some very
marginal ways. Blackberries are good for keeping people out of an area. It usually
takes about three years to successfully reclaim an area. It is not easy, but it can be
done.

Chris Eaton asked for the numbers of “high density shrub plantings” needed for
this area. Mr. Hughes stated that Red Elderberry will put on six feet a year with a
canopy of about 3-6 feet radius. There should be an overlying structure,
interspersed with ground cover shrubs such as Thimble Berry, Creeping Oregon
Grape, tall Oregon Grape, and Native Blackberry. These lower-level shrubs in
addition to some high shrubs, small trees, and large trees. Structural diversity is
needed. Large trees should be on 15-25 foot centers, interplanted with medium
shrubs on a half that radius, and then the lower shrubs should be 1-2 foot
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plantings. There needs to be a lot of plants in now because you can’t wait for the
five to ten year growth period for the plants to fill out.

Speaking: Gordon Jones, 11895 SE Kehrli Drive, Milwaukie

Mr. Jones stated that his background is in real estate development and the sand
and gravel industry. He is currently employed with TMT Development in
Vancouver, Washington. Mr. Ottasen stated that he did not want to get into why
they cut the trees and vegetation down. When you read the report there are a
number of things that come out. One statement was the desire to improve
drainage. You can’t get better drainage than that slope, which is about a 1-1/2 to
1 slope. There were also concerns expressed about safety, both for pedestrian and
motorists.

There may have been some reason to trim some vegetation back from the road that
was encroaching into the right-of-way, but that is a weak statement. Buried in the
Staff Report is a comment that ODOT submitted a letter from an adjacent
business who supported the removal since it opened up the view of Kellogg Lake.
This may be the reason for the tree removal. He has not seen the letter, nor does
he know which business it is. It may be the business that sits on the corner as you
are coming north; one of the ugliest structures he has seen; some sort of pawn
shop. It would be ironic if the reason the trees were cut was to accommodate the
business so they could have a better view from the passing motorists into that
commercial site. The statement says that ODOT submitted a letter from that
adjacent business in support to having tree removal since it opened up the view of
Kellogg Lake.

In regards to the pedestrian safety issue, there is an opportunity to do an additional
mitigation, to do a nice, aesthetically pleasing walkway along that area. It used to
be that the State Highway systems built nice looking bridges and pathways.
Instead, now they put up ugly metal guardrails, providing no access for
pedestrians to get from point A to point B, and then going in and whacking out all
the vegetation is not right.

Mr. Jones summarized that he hopes ODOT does what’s right and build a real
nice walkway across the roadway, maybe a masonry structure on the slope. This
along with the restoration and vegetation, will make a nice looking area.

QUESTIONS FROM THE COMMISSIONERS -- None.

Speaking: Monroe Sweetland, 12006 SE McLoughlin Blvd.
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Mr. Sweetland stated that he lives just south of the subject site. He lives in the
Birkenmeier house. His lot extends to the Kellogg Lake Apartment lot. When the
apartments were put in, Milwaukie required that the developer furnish sidewalks.
There is an adequate sidewalk , still in good condition, that extends all along the
apartment house area until you get near the gun store. Many people use this
sidewalk; many more would use it if they could.

Mr. Sweetland stated that he has tried to clear off the blackberries. He had three
conversations with the ODOT people, about the tree cutting. The response was
that they cooperated with Milwaukie prior to cutting the trees, so he did not
question it. Several of the trimming occurred at a point other than the area being
discussed. There are about 1,000 people living on that side of the freeway and go
back and forth every day at great risk. Maybe what ODOT has done will enable
Milwaukie to focus on the attention that needs to be given to tree cutting. The
foot traffic should be as important an issue as the tree cutting violation.

QUESTIONS FROM THE COMMISSIONERS -- None.

STAFF COMMENTS

Chris Eaton stated that the criteria in the Willamette Greenway section in the
Code is not very specific about the level or type of restoration. There have been
good ideas from the public. Staff’s recommendation looked to that criteria and
felt the proposal was adequate.

CLARIFICATION OF TESTIMONY -- None.
APPLICANT CLOSING COMMENTS -- None.
DELIBERATION AMONG THE COMMISSIONERS

Vice-Chair Smith closed the public testimony portion of the hearing and opened
it up to discussion among the Commissioners. Tim Havel stated that even though
there is a dangerous condition, the pedestrian walkway needs to be discussed at
another time. It should be taken up separately. This hearing is to address riparian
zone restoration, not pedestrian improvements.

Terry LaRocque stated that the issues here are vegetation and habitat. There is a
scenic value and water quality value that has been lost. To restore it would be

appropriate.
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Pat Lent stated that she agrees that the mitigation issues are very important. She
also agrees with the opponents that this mitigation plan is very slim. She feels it
would be appropriate to ask ODOT to do a broader study of what has been done
on this site.

Vice-Chair Smith stated that he feels there is too much special interest in the
plans that were submitted. There is not enough input by other professional
biologists and restoration individuals. Restoration takes time; not just planting a
few hundred trees. There should be a variety of trees planted. Mitigation should
consider choking out what is there and replacing it with more indenginous
species.

Pat Lent stated that the aesthetic value is very important and part of the riverfront
planning and part of the Gateway. Vice-Chair Smith stated he would like to see
a condition of approval that the ODOT plan not be used and that a landscape
architect take a look at the situation and recommend a plan that has a better sense
of unity. ODOT’s landscape architect is somewhat biased. Off-site mitigation at
17th and McLoughlin or farther up McLoughlin may be a part of mitigating this
problem. He agrees that the safety issues do not necessarily tie into this
Application.

Pat Lent suggested that the City look outside Chris Eaton for a consultant that
cannot be viewed as biased. ODOT has said that they don’t want to argue the why
of this, but we need to know the why to keep this from happening in the future.

Maggie Collins stated that the Commission could continue the Application with
instructions to review the testimony presented tonight and come back at another
time with an alternative proposal.

Maggie Collins stated that she wanted to address the statement in regards to
Chris’ bias and that the Community Development Department has not done a
proper job with this application. Through time, planning consultants have worked
for the City during short staff times. These planners are professional planners
who have service contracts and get their assignments directly from her. When she
assigned this project to Chris, she was to work with ODOT as she would any other
client. The Client is responsible for bringing in the proposal, once the alleged
violation occurred. Chris Eaton was not assigned to go out and do a full-fledged
landscape review and biological assessment. They talked several times about how
to present the proposal in front of the Commissioners tonight. The fact that it was
a disappointment to some of the members of the public because it is not a full-
blown biological assessment is not the Milwaukie Staff’s responsibility. The
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Department has tried to treat this as an application just like any other application
that might come in.

If the Commission is finding the mitigation plan wanting, Maggie Collins stated
that Staff have direction of what is preferred rather than assume that the work
done was erroneous in its context.

Pat Lent stated that she was just noting that the public obviously had the
perception and the City would be better off getting around that perception. Vice-
Chair Smith stated that Staff has done a good and thorough job in presenting
discussion about the Comprehensive Plan and Willamette Greenway conditional
use permits. Because of the Greenway, the standards are vague as to what needs
to be addressed and mitigated. Tonight’s discussion gave a better understanding
of what is being restored, how to restore it, and what the guarantees are that it
won’t revert back to a condition that is not beneficial for the Greenway.

Vice-Chair Smith asked staff and ODOT to review the proposal as if it is a
landscaping project, take the input of the community and public testimony tonight,
and bring back to the Commission a more detailed proposal.

Terry LaRocque stated that in the Comprehensive Plan, Page 4, WG-2, reference
is made to resource values discussed in detail in the background ESEE Analysis.
Maggie Collins stated that there may not be an ESEE Analysis for this site. This
is not part of the natural resource inventory. It was left out because it is a public
right-of-way. It was included in the Willamette Greenway. Staff will check to see
if there is a similar habitat value that can be used.

Michael Smith moved to continue the public hearing to January 28, 1997, and

direct Staff to work with ODOT to bring a more beneficial plan based on the
public testimony that was heard tonight. Further that review of the environmental
inventory that pre-exists along that section of Kellogg Lake. Pat Lent seconded.
MOTION CARRIED 4-0.

Chair Tomel then returned to the dais.

5.2

Applicant: North Clackamas Park and Recreation District
Property Owner: City of Milwaukie
Location: Community Service Overlay and Natural Resource Review

for Furnberg Park (CSO-96-04/NR-96-02)
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January 20, 1997

Maggie Collins, Community Development Director
City of Milwaukie

6101 SE Johnson Creek Blvd.

Milwaukie OR, 97206

Dear Ms. Collins,

Oregon Department of Transportation (ODOT) has been working with The City of Milwaukie

to mitigate trees that were removed through ODOT maintenance operations. ODOT and the
City met with local concerned citizens and reached a 2-Phase pian acceptable by ali parties.
The 2-Phase approach will provide the most cost effective response to mitigate the area.

In the first phase ODOT will re-establish trees and shrubs as described in the proposed
landscape plan prepared by ODOT Landscape Architect Paul Edgecomb. dated 8-8-96 and
revised on 1-10-97.

The second phase wiil be a broader mitigation that will rely on incorporating future
McLoughlin Boulevard redesign options as part of the implementation phase of the Town
Center Master Plan and the River Front Plan.

Also, | checked on the ability to remove the guardrail connection at the bridge in the
northbound lane to more easily accommodate pedestrians along the shoulder of McLoughlin
Boulevard and found that this can be done within current ODOT specifications. ODOT will
work to secure funding to perform this work as soon as possible.

Thank you for you and your staff's cooperation in this matter. Please let me know if there is
anything eise ODOT can do to bring resolution to this mitigation work.

Sincerely,

ad'g Keller

District 2B Manager

cc: Tom Lauer, ODOT Region 1 Maintenance Manager
Walt Bartel, ODOT Project Delivery Manager
Dave Williams, ODOT Planning Manager
Mark Thomas, ODOT Milwaukie Section Supervisor

9200 SE Lawnfield Rd
PO Box 1339
Clackamas OR 97015
(503) 653-30864

FAX (503) 653-5655

ATTACHMENT 5
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December 20, 1996
RE: File # CU-96-01

Gary Michael
11907 SE 19th Avenue
Milwaukie, OR 97222

Dear Mr. Michael:

[ am writing to you about the tree replacement matter on McLoughlin Blvd. neear Kellog
Lake.

Last Tuesday, I met with representatives from ODOT to discuss, “a more beneficial
plan” as specified by the Planning Commission when they continued this matter until the

January 28, 1997 public hearing.

During the December 17th meeting, ODOT agreed to meet with citizens to review the
revised mitigation plan on which they are now working. This letter is to invite you to this
meeting which is to be scheduled during the first week of January.

Would you please call me at 786-7652 to discuss preferred dates and times, and to
confirm your attendance.

Sincerely,
g

Daniel Pava
Senior Planner

cc Maggie Collins

CDDept. DSP ODOTtree.

COMMUNITY DEVELOPMENT « PUBLIC WORKS

6101 SE JOHNSON CREEK BLVD.
MILWAUKIE, OREGON 97206 ATTACHMENT 6
PHONE: {S03) 786-7600 » FAX: (503) 774-8236



AGENDA
McLoughlin Blvd. Tree Replacement and Related Issues

Wednesday January 8, 1997

Purpose of Meeting: To work towards a “more beneficial plan” as requested by the Planning Commission
on November 12 when this matter was continued until January 28.

Meeting Goal: To achieve consensus on near-term tree planting/replacement along McLoughlin Blvd. To

determine the scope of future restoration efforts in this area that must be coordinated with future roadway
projects.

1. Introductions and opening comments - Around the table

2. Ground rules for meeting - Dan Pava

3. Affirmation of meeting purpose and goal - Dan Pava

4. Discussion of suitable alternatives for near term tree replacement - 25 trees.

5. Discussion of future restoration plan elements.

=)

. Summary of points of agreement - Dan

7. Adjournment 10:30 or sooner

“Every difference of opinion is not necessarily a difference of principle” Thomas Jefferson

ATTACHMENT 7
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DRAFT - please submit any comments to Dan Pava by COB January 21. You can @
call Dan at 786-7652, or fax to 774-8236.

To: Distribution (attached)

Subject: McLoughlin Boulevard Tree Replacement in the Willamette Greenway

Two meetings were held pursuant to the Planning Commission motion on November 12. 1996,
that a more beneficial planting plan be submirted for CUP-96-01.

Dan Pava and Maggie Collins of the Community Development staff met with ODOT District 2B
manager Karla Keller, assistant manager Shane Ottosen. landscape architect Paul Edgecomb, and
maintenance supervisor Mark Thomas on December 17,1996. They agreed that a phased
replanting approach was most desirable. Twenty-five trees will be replanted as soon as feasible
to replace the trees that were cut last summer. There was agreement that ODOT would also
commit to a riparian restoration pian subject to future McLoughlin Boulevard redesign.

Karla Keller and Paul Edgecomb subsequently met with Dan Pava, Gary Michael, Mike Miller,
and Monroe Sweetland on January 8, 1997. A copy of the meeting agenda is included as
Attachment A. There was consensus that a two phased approach was most appropriate. Mr.
Michael, Mr. Miller and Mr. Sweetland accepted planting 25 trees as part of phase one. They
also emphasized the need for additional trees and a more complete remediation effort that would
occur later. There was some discussion and a difference of opinion about the placement and
selection of trees, and they deferred to Donald Hammang and Mart Hughes to work with Paul
Edgecomb on the planting plan details.

The group concurred that trees planted as part of the first phase need to provide room for existing
foot traffic that uses the shoulder of McLoughlin. The trees would not be planted where the foot
path is most constricted. There was also a desire to move the guardrail anchorage away from the
Kellogg culvert abutment in order to lessen impediments to foot traffic. Karla Keller agreed to
investigate the possibility of relocating the guardrail anchorage this year. There was agreement
that the ivy would not be removed at this time because the steep slope would become more
susceptible to erosion. Karla Keller committed to continuing working relationship with the City
of Milwaukie and other stakeholders to define necessary mitigation measures for this area.
Future restoration plan elements could include various walkway options such as a Kellogg Lake
foot bridge, or a walkway located on the north side of McLoughlin.

Mr. Hughes met with Dan Pava on January 9, and he made several obserations about the tree
selection and suggested planting some shrubs when the first trees are planted. Mr. Hughes also
requested that ODOT commit to a guaranteed survivability rate for the new trees, and he pointed
out that long term cost-effective maintenance would best be assured by providing species
diversity and a multistory vegetative canopy on the site. Later Mr. Hughes and Mr. Edgecomb
talked by telephone. A revised planting plan incorporating the comments of the above mentioned
individuals is being prepared for Planning Commission consideration at the January 28 meeting.

1/14/97 1/14/97 ATTACHMENT 8 CDD/ds






ADDENDUM TO STAFF REPORT FOR FILE CU-96-01

RECOMMENDATION:

That the Planing Commission approve the conditional use permit for development in the
Willamette Greenway CU-96-01, subject to the conditions included in this report.

PROPOSAL/BACKGROUND:

On November 12, 1996 the Planning Commission continued this conditional use permit
public hearing until January 28, 1997. The Commission directed staff to work with
ODOT to bring back a more beneficial plan based upon the public testimony.

Dan Pava and Maggie Collins of the Community Development staff met with ODOT
District 2B manager Karla Keller, assistant manager Shane Ottosen, landscape architect
Paul Edgecomb, and maintenance supervisor Mark Thomas on December 17,1996. They
agreed that a phased replanting approach was most desirable. They agreed that twenty-
five trees should be replanted as soon as feasible to replace the trees were cut last
summer. ODOT would also commit to a riparian restoration plan subject to future
McLoughlin Boulevard redesign.

Karla Keller and Paul Edgecomb subsequently met with Dan Pava, Gary Michael, Mike
Miller, and Monroe Sweetland on January 8, 1997. A copy of the meeting agenda is
included as Attachment A. There was consensus that a two phased approach was most
appropriate. Mr. Michael, Mr. Miller and Mr. Sweetland accepted planting 25 trees as
part of phase one. They also emphasized the need for additional trees and a more
complete re-mediation effort that would occur later. There was some discussion and a
difference of opinion about the placement and selection of trees, and they deferred to
Donald Hammang and Mart Hughes to work with Paul Edgecomb on the planting plan
details.

The group concurred that trees planted as part of the first phase need to provide room for
existing foot traffic that uses the shoulder of McLoughlin. The trees would not be planted
where the foot path is most constricted. There was also a desire to move the guardrail
anchorage away from the Kellogg culvert abutment in order to lessen impediments to foot
traffic. Karla Keller agreed to investigate the possibility of relocating the guardrail
anchorage this year. There was agreement that the ivy would not be removed at this time
because the steep slope would become more susceptible to erosion. Karla Keller
committed to continuing working relationship with the City of Milwaukie and other
stakeholders to define necessary mitigation measures for this area. Future restoration plan
elements could include various walkway options such as a Kellogg Lake foot bridge, or a
walkway located on the north side of McLoughlin.

ATTACHMENT S



CITY OF MILWAUKIE COMMUNITY DEVELOPMENT DEPARTMENT
STAFF REPORT - ODOT TREE MITIGATION

CONDITIONAL USE PERMIT CU-96-01

1/28/97

Page 2

Mr. Hughes met with Dan Pava on January 9. and he made several observations about the
tree selection and suggested planting some shrubs when the first trees are planted. Mr.
Hughes also requested that ODOT commit to a guaranteed survivability rate for the new
trees, and he pointed out that long term cost-effective maintenance would best be assured
by providing species diversity and a multistory vegetative canopy on the site. Later Mr.
Hughes and Mr. Edgecomb talked by telephone.

Exhibit 1 is a revised proposed planting plan dated January 19, 1997, that has been
prepared by ODOT based upon the guidance of Community Development staff and the
above mentioned individuals. This plan features 10 Oregon ash trees. five red alder trees,
3 western red cedar trees. 5 Douglas Hawthorn, and 10 red elderbery. These will be
planted where the site is least constricted.

DISCUSSION:

The November 12 staff report includes a thorough discussion applicabie to this
conditional use permit request. A copy of the report is included as attachment B.

FINDINGS:

Seven findings were previously included in the November 12 staff report. These remain
applicable. Findings 5 and 7 are reworded as follows:

5. The applicant (ODOT) submitted a vegetation planting plan on October 7, 1996,
for consideration by the Milwaukie Planning Commission. Subseguently. the
applicant met with Community Development Deparmment staff on December 17.
1996, and on Januarv 8, 1997, with those who offered testimony at the November
12, 1996 Planning Commission hearing. A revised plan was prepared
incorporating the guidance from these meetings. The applicant’s proposal is
consistent with the Milwaukie Comprehensive Plan, with the conditions included
in this report. The planting plan meets the requirements of Section 320 in the
Milwaukie Zoning Ordinance as follows:

(A. through K remain as written)

L. A Vegetatxon Buffer Plan meetmg the condltlons of subsectlon 320.8 A.-C.

plan ( Exh1b1t 3- 4) shows plantmg of 10 one and one-half 1nch caliper Oregon Ash
{staffrecommends—21); removal and treatment of stumps; remove dirt mound



CITY OF MILWAUKIE COMMUNITY DEVELOPMENT DEPARTMENT
STAFF REPORT - ODOT TREE MITIGATION

CONDITIONAL USE PERMIT CU-96-01
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from below guardrail as necessarv for drainage: leaveing all ivy and blackberry
plants between guardrail an water's edge: and randomly clumping and scattering
30 10 containers of willew-and100-contatners-of DouglasSpirea red elderberry.
The plan recognizes that existing large trees were removed. but proposes to
restore and enhance native vegetation in a phased approach consistent with future
ODOT and City of Milwaukie plans for improvements to McGloughlin

Boulevard. The applicant proposes not to remove existing 1vy and blackberries
because of concerns of using herbicides along the water’s edge, inability to
completely remove these plants. and some concern over the slope stability without
these groundcovers.

7. Conditional Use 96-01 requires review through a Minor Quasi-Judicial process as
per Section 1011.3 of the Citv’s Zoning Ordinance. Public Notice has been
issued. Notice was sent to property owners within 250 feet of the proposal on
October 23, 1996, sent to ODOT by certified mail. advertised in the local paper on
November | and November 8, 1996. and posted at the site on November 6, 1996.
The Planning Commission held a public hearing on November 12, 1996 and
continued the public hearing until January 28, 1997 so that staff could work with
ODOT to bring back a more beneficial plan based upon the public testimony.

8. ODOT has been working with the City to develop a better understanding of the

City’s regulations, especially those protecting natural resources such as the
Willamette Greenway.

CONCLUSION:

This application is consistent with the Objectives and Policies of the Comprehensive
Plan, and meets the requirements of the Willamette Greenway and Conditional Use
sections of the Zoning Ordinance. A vegetation buffer plan was submitted that meets the
above requirements with the conditions included in this report .

RECOMMENDATION:

Staff recommends approval of Conditional Use permit for development in the
Willamette Greenwav CU 96-01. based on the previous conclusion and findings, and
subject to the following conditions:
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REVISED CONDITIONS OF APPROVAL FOR CU 96-01:

ODOT shall guarantee an 80 percent survival rate for the Oregon ash trees in the
next two vears.

2. Region 1. district 2B of Oregon Department of Transportation (ODOT) will
continue to work with City staff and interested stakeholders to provide riparian
restoration plantings using a phased approach incorporated into future
McLoughlin Boulevard redesign options. A long-term cost-effective maintenance
strategy that emphasizes species diversity and a multistory vegetative canopy on
the site will be used.

3. Region 1. district 2B of Oregon Department of Transportation will commit to
moving the guardrail anchorage away from the Kellogg culvert abutment in order
to lessen impediments to foot tratfic this vear.

EXHIBITS:

1. Proposed Plan dated January 10, 1997. Refer to Sheer 3

Attachments:

A. Meeting agenda from January 8, 1997.

B. November 12, 1997 statf report for CU-96-01 (refer to copy distributed at

previous meeting)

CDD/dsp/ODOTSRPT.DOC
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ATTACHMENT A

AGENDA

McLoughlin Blvd. Tree Replacement and Related Issues

Wednesday January 8, 1997

Purpose of Meeting: To work towards a “‘more beneficial plan™ as requested by the Planning Commission
on November 12 when this martter was continued until January 28.

Meeting Goal: To achieve consensus on near-term tree planting/repiacement along McLoughlin Blvd. To
determine the scope of future restoration efforts in this area that must be coordinated with future roadway
projects.

1. Introductions and opening comments - Around the table

-

. Ground rules for meeting - Dan Pava

3. Affirmation of meeting purpose and goal - Dan Pava

4. Discussion of suitable alternatives for near term tree replacement - 25 trees.
5. Discussion of future restoration plan elements.

6. Summary of points of agreement - Dan

7. Adjournment 10:30 or sooner

“Every difference of opinion is not necessariv a difference of principie " Thomas Jefferson



COMMISSIONERS PRESENT

@
DRAFT

PLANNING COMMISSION MINUTES
TUESDAY, JANUARY 28, 1997

Mike Smith, Chair
Bryan Cosgrove
Terry Havel

Pat Lent

COMMISSIONERS ABSENT

Tim LaRocque

1.0

2.0

3.0
3.1

CALL TO ORDER

STAFF PRESENT
Maggie Collins,
Com. Dev. Dir
Dan Pava,
Senior Planner
Susan Heiser,
Senior Planner
Shirley Richardson.
Hearings Recorder

Chair Smith cailed the meeting to order at 6:39 p.m.

PROCEDURAL QUESTIONS -- None.

CONSENT AGENDA

Planning Commission Minutes -- January 14, 1997

Pat Lent moved to approve the minutes of the January {4,1996, as amended. Bryan

Cosgrove seconded. MOTION CARRIED 4-0.

4.0

5.0
5.1

PUBLIC COMMENT -- None.

PUBLIC HEARINGS
Applicant:

Property Owner:
Location:

Proposal:

File Number:

Oregon Department of Transportation

Oregon Department of Transportation
Right-of-Way along McLoughlin Blvd. south of
downtown Milwaukie

Tree mitigation for trees removed by ODOT
(Continued from November 12, 1996)
CU-96-01

ATTACHMENT 10
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Chair Smith opened the public hearing on the tree mitigation for trees removed
by ODOT (CU-96-01). He then explained the hearing format. He asked if there
were any contlicts of interest or ex-parte contacts to declare. Pat Lent stated that
after the last hearing, she tatked to Mr. Michael. Mr. Sweetland. and Mr. Miller.
The conversation had nothing to do with the hearing. She does not feel that this
will prevent her from voting on this Application. There were no other conflicts of
interest or ex-parte contacts declared. He asked if there were any Commissioners
who visited the site; four hands were raised. None of the Commissioners who
raised their hands noticed anything different from what is stated in the Staff
Report. No one in the audience challenged the impartiality of any Commission
member or the jurisdiction of the Planning Commission to hear this matter.

STAFF REPORT

Dan Pava reviewed the Staff Report with the Commissioners. This Application
is for a Conditional Use Permit, CU-96-01. This hearing is continued from the
November 12, 1996, public hearing. It was determined at that meeting, that time
be given to the applicant to come up with a more beneficial plan. This hearing
tonight is to consider this revised plan for mitigation along McLoughlin Blvd.

Last spring trees were cut by ODOT along McLoughlin Blvd. across from the
sewerage treatment plant here in Milwaukie. Subsequently, concemns were
expressed by citizens and business owners. In late May, a pre-application
conference was held with representatives from ODOT to provide guidance from
City Staff about the Willamette River Greenway Overlay Zone Conditional Use
process and mitigation required to correct the cutting of trees along McLoughlin
Blvd.

In October., an application was officially received by the Community
Development Department. A public hearing was scheduled with the Planning
Commission. At that hearing there was discussion and 4 motion was made to
continue the hearing until a more beneficial plan could be prepared.

The Applicant met with City Staff on December 17th. ‘It was determined that 25
trees would be an acceptable replacement for the trees that had been cut in the past
by ODOT. A two-phased approach was proposed to addressing this mitigation.
The first phase includes replacing trees similar to those that had been removed.
Since the future of McLoughlin’s alignment and cross-section design is unknown
at this time, placing any kind of street trees should be postponed.

Another meeting was held with ODOT representatives, interested citizens, and
Community Development Staff on January 8, 1997. Community Deveiopment
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Staff facilitated a discussion between Mr. Michael. Mr. Miller. Mr. Sweetland.
and Karla Keller of ODOT, and Paul Edgecomb, ODOT's landscape architect.
The two-phased approach was explained and accepted as a logical approach to the
tree mitigation. There was considerable discussion about the appropriate types of
trees; however, definitive decisions were not made. The guardrail problem was
discussed and ODOT agreed to explore ways to modify the current situation as
part of the mitigation effort.

Mr. Hammang and Mr. Hughes did not attend the meeting, but were later involved
in the process and their suggestions were incorporated by ODOT’s landscape
architect to create the plan that is being presented tonight as Exhibit {.

Two alternative approaches were discussed at the January 8th meeting.  One
approach is to use this mitigation as an opportunity to implement street tree
plantings along the eastern frontage of McLoughlin Blvd. in keeping with the
proposed draft Street Tree Ordinance and in concert with Milwaukie’s Visioning
exercise. The other approach is to recognize that this is a riparian area, different
in character from the sewerage treatment plant frontage across the street, where
there are street trees and sidewalk.

The revised Plan emphasizes a riparian mitigation approach. The east side of the
street is an engineered bank adjacent to Kellogg Lake. The treatment should be to
replace the kinds of trees that will give the kind of environment that was there
previously. The proposed plan has 18 replacement trees; [0 Oregon Ash Trees, 3
Western Red Cedars, and 5 Red Alders. Additionally, 5 Dougias Hawthorne and
10 Red Elderberry are shown on the planting plan.

Dan Pava noted that the seven findings in the original Staff Report are still
applicable with minor modifications. Finding 5 has been modified and documents
the meetings that occurred on December [7th and January 8th. Finding 5-L refers
to a vegetation buffer meeting a condition of Subsection 320.8a-c. Language has
been revised, which more accurately describes the proposed planting plan as
indicated on Exhibit 1.

Finding 7 now references the November [2, 1996 public hearing and the
continuation to tonight’s hearing. A new finding 8 was added, “ODOT has been
working with the City to develop a better understanding of the City’s regulations.
Especially those protecting natural resources, such as the Willamette River
Greenway Overlay Zone.".

Dan Pava noted that the recently acquired land south of the site will ultimately be
developed as public park land. at which time there will be a Master Plan process
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and an opportunity to address street tree frontage along that portion of
McLoughlin. He re-emphasized that the trees that were removed from this site
were not street trees and Staff conciudes that the most appropriate trees at this
time in phase one of this mitigation would be riparian and similar species. Street
trees can be considered later as part of the redesign of McLoughlin Blvd. in this
area. This two-phase approach takes action now by instigating mitigation, and
guarantees a continuing commitment by ODOT to work with the City of
Milwaukie and interested citizens to improve the current situation. Every effort
will be made in a planning process to foster better bicycle and pedestrian
connections from the south and the Island Station Neighborhood. and downtown
Milwaukie.

Dan Pava pointed out that the letter from Karla Keller dated January 20. 1997,
includes a reference about realignment of the existing guardrail. *...the ability to
remove the guardrail connection at the bridge in the northbound lane to more
easily accommodate pedestrians along the shoulder of McLoughlin Boulevard
...can be done within current ODOT specifications. ODOT will work to secure
funding to perform this work as soon as possible.”

Dan Pava noted a change in Condition I, reworded to “ODOT shall guarantee
80% survival rate for all plant materials listed in Exhibit 1, dated January 19,
1997.”

There was no other correspondence received by Staff since the distribution of the
packets. There were phone calls from the interested parties in attendance this
evening in reference to the project.

QUESTIONS FROM THE COMMISSIONERS

Pat Lent asked where this Application was in regards to the 120-day process.
Maggie Collins stated that there should be a decision tonight as the time is getting
close.

Pat Lent cited different references made to the number of replacement trees
throughout the Staff Report. She asked how many trees will be replaced. Dan
Pava stated that there are 18 trees, as depicted on the proposed Plan, to be
planted. The other vegetation proposed is shrubbery and is not counted as trees.

Discussion followed on other typographical revisions to the Staff Report and the
clarification that “Town Center Master Plan” in Karla Keller's letter was in
reference to the Milwaukie Regional Center Master Plan.
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APPLICANT PRESENTATION

Speaking: Karla Keller. District 2B Manager, 9200 SE Lawnrield Road. Clackamas OR
97015.

Ms. Keller stated that at the last meeting ODOT was represented by Mark
Thomas and Shane Ottosen. She is District 2B Manager. and supervises both of
these individuals.

The reiocation of the guardrail abutment can be done. In regards to the drainage
along the guardrail. ODOT is nervous about the steepness of the slope and
stability there. They would rather focus the tree planting on mitigation of the top
of the slope along the guardrail. They are trying to minimize the amount of water
that is held on the roadway surface and. where pedestrians walk.

Due to the uncertainty of the future design of McLoughlin, the two phased
approach is appropriate. [n Condition 2, it indicates that District 2B would be
following through with the land-use actions, permits, and access issues. She
clarified that ODOT Planning Staff will be working with the City in those land-
use issues. Ms. Keller stated that she has talked with Tom Lauer, Walt Bartel,
Dave Williams, and Mark Thomas of ODOT and let them know that
commitments are being made to work towards phase two as part of ODOT’s
involvement with the Regional Center and Rivertront Concept Planning efforts
and implementing future changes to 99E.

ODOT is trying to negotiate in good faith to get closure on this mitigation.
Currently there is a difference of opinion on the full approach of the mitigation.
but she hopes this will be worked out in phase two. She has enjoyed working
with the City and the citizens on the development of 99E.

QUESTIONS FROM THE COMMISSIONERS

Chair Smith asked if erosion will be a problem, steepness of the slope on the
bank, in planting of the proposed trees and vegetation? Ms. Keller stated that
ODOT wiil be careful to tocus their efforts so that erosion doees not occur. If there
is erosion. appropriate action will be taken as necessary. Right now, there is a lot
of water on the roadway and it is traveling quite a distance before it is going down
the bank.

Pat Lent asked Ms. Keller to comment on Condition 3 regarding the guardrail.
Ms. Keller stated that she is hoping to have this guardrail abutment done by early
summer at the latest. This improvement must be done within a 34,000 budget.
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TESTIMONY IN FAVOR OF THE APPLICATION -- None.
QUESTIONS OR COMMENTS ABOUT THE APPLICATION -- None.
TESTIMONY IN OPPOSITION

Speaking: Gary Michael. 11907 SE 19th, Milwaukie

Mr. Michael complimented ODOT for making a commitment to changing the
guardrail. This is a key pedestrian issue as far as the neighborhood is concerned.
He attended the meetings heid on this issue. He stated that he was glad to see
someone present at the hearing from ODOT who is in a decision-making capacity.

It was ODOT’s charge to bring back a modified plan and work with the
Community Development Staff. At the meeting, Mr. Michael stated that he did
not agree to 25 trees and does not remember anyone agreeing to the 25 trees.
Especially when he did not know the size of the trees, species of the trees, or
location of the trees.

The process has been skewed a little. Dan Pava stated that he and Maggie Collins
met with ODOT after the hearing and they made the decision that 25 replacement
trees was acceptable. This was before community involvement. To him, this is
not an acceptable process.

There are two main issues. and they are not the issue of street trees versus riparian
natural environment. Everyone agrees the bank needs to be restored in a
naturalistic way. He counted 30+ trees, 30” in diameter, were cut. What is
proposed is 3/4” and 1-1/2" trees, 4-5’ tall. They will be planted so far down the
bank that they will never be seen from the highway.

A plan needs to be developed that has impact on the Lake, but also creates some
visual impact as an entrance to downtown. The previous big-leaf Maples were not
“street trees” but they had a tremendous impact in terms of the visual entrance
into downtown.

To him. mitigation means no net loss or being made whole again. This Plan is a
long way from making it whole again. He would like to see the size of the
material increased to a 2-1/2” caliper on deciduous trees and 9-10° on the conifers.
The Ash trees should be moved down on the slope a little bit. None of the plants
are close enough to the lake to ever create shade. Shade is the one of the
objectives of having natural plantings along the lake. This will make room for
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street trees up along the guardrail that would have an immediate impact visually
and aesthetically on McLoughlin and the entrance into downtown.

Mr. Michael suggested 10 good-sized trees with some color; Maple, Sweer Gum,
like across the street planted approximately 30’ on center. They can be planted
outside the guardrail and would not have impact on pedestrian travel. The idea to
hold off on street trees until the design of McLoughlin is complete is unnecessary.
McLoughlin Blvd. cannot move farther to the east. If it has to be wider, it can
easily go west. There is no danger planting the street trees now. If the tree
planting is delayed. Milwaukie wiil have lost a tremendous opportunity.

He would plant street trees. and require guarantees that there be a meaningful
phase two. There was discussion about a phased process at the meeting, but very
few of the citizens are willing to go on blind faith that there is going to be a phasé
two. He would require survival on all of the plant materials, and require more
improvements to the design plan. He would like to see a time period attached to
phase two. He suggests that vegetation only be removed to facilitate drainage
from the street.

Everyone went into the meeting with a positive spirit, but he feels there was not
enough time to work out a consensus of what the revised plan should be. There is
no acknowledgment of the number of trees actually cut. The plans are deceiving.

QUESTIONS FROM THE COMMISSIONERS

Tim Havel asked if it would be an easy change to move the proposed trees closer
to the bank? Mr. Michael stated that it would be easy to change the plan. This
plan is not much better than the original plan; they are proposing a lot less
shrubbery, for example. 100 Spirea were proposed in the first plan and this plan
allows for 10 Elderberry and 21 trees.

Pat Lent asked if Mr. Michael had any suggestions on what the time frame should
be for the starting of phase two? Mr. Michael stated he would not like to see the
second phase dragged on: his point is that he does not feel he can trust the City or
ODOT to follow through on phase two. It has been said that the decision on
McLoughlin Blvd. improvements will be made in a year or two. If that is the
case, phase two should proceed within that two-year period.

Pat Lent asked Staff if Mr. Michael’s time period is reasonable? Maggie Collins
stated that Mr. Michael wants something done ahead of the proposed schedule. It
is the Planning Commussion’s decision to decide whether the time period is

reasonable.
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Chair Smith moved back to the Questions or Comments Testimony in response
to an audience member who had-a question on the Application.

Speaking: Monroe Sweetland. 12006 SE McLoughlin, Milwaukie

Mr. Sweetland asked if there were any photographs available that show the
portion of the roadway that is being discussed. Gary Michael submitted three
pictures that were entered into the record previously. Chair Smith explained that
the three photos submitted were part of Mr. Michael's original submittal on
November 12, 1996.

After looking at the photographs, Mr. Sweetland stated that the guardrail
impedes pedestrian access into downtown. at the Kellogg Lake bridgehead. (this
site was shown on the pictures: the guardrail and the bridge and the way they
connect). The distance between the curb and fog line is roughly 12" for 10-12
feet. This is a very dangerous spot. There must be some safety regulation of
ODOT that prohibits this situation. It is a peril to walk this section. An
improvement needs to be made in this section of road and it should be a part of
this mitigation.

Chair Smith explained that under the revised conditions of approval, ODOT will
commit to removing the guardrail anchors away from the Kellogg Lake Bridge in
order to lessen impediments to foot traffic. Ms. Keller stated that this
improvement should be completed by early summer. The concrete abutment will
be removed and realigned. She explained that this roadway was built to ODOT
standards at that time. It did not consider pedestrian traffic. This will be
retrofitted to improve pedestrian safety.

Chair Smith then moved back into the Opposition Testimony.
Speaking: Mike Miller, 5923 SE Dewey Court, Milwaukie

Mr. Miller stated that he is not opposed to the mitigation, only opposed to the
plan. Mitigation is something that needs to be done and done soon. The Plan as
proposed does not provide appropriate mitigation that will enhance the City or
meet the goals of the visioning process. He stated that he worked a year and a half
on the City of Milwaukie's visioning process, whereby a part of that process was
to enhance the City by providing tree-lined corridors, north, south and east, which
would allow people to know when they arrive in Milwaukie.
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This mitigation has opened up an opportunity to do this on the east side of
McLoughlin. south of the City. In order to do this. the plan as proposed must be
altered now. The current plan will place Oregon Ash trees directly in the path of
the tree-lined corndor for street trees. Why plant these now and decide five years
from now to implement the visioning plan and come back and remove these trees
to put in appropriate trees as dictated by the Visioning pian.

He, too, feels that McLoughlin Blvd. can only be widened on the west, so these
trees will always remain. The proposed Plan calls for 10 Oregon Ash trees. Most
of the Plan could be retained by moving the trees closer to the Lake and still
provide a tree-lined corridor of 135 street trees, placed 30’ apart along the east side
of the guardrail. This will be the beginning of the Visioning process, enhance the
City, and begin the mutigation process.

The riparian area and the trees shown on this Plan are appropriate for this area.
All of the plantings proposed can be moved closer to the water. It would then
provide shade for that portion of the Lake. The Plan should include both a street-
tree component and riparian component. '

Pat Lent asked if the trees he proposed were red in color? Mr. Miller stated that
when street trees are being considered, Red Mapie or Sweet Gum are the most
compatible tree to this area and they require very low maintenance. These trees
will be green in the summer and red/orange in the fall. The Sweet Gum will
retain their color up to 6-8 weeks depending on the frost. Both trees grow upright
about 40 feet and spread about 20 feet wide at full growth. There is enough room
along the guardrail to place these trees.

Chair Smith asked what trees are planted on the opposite side of the street? Mr.
Miller stated that there are some Sweet Gums and some Cherry.

Speaking: Donald Hammang, 11104 SE Home Avenue, Milwaukie

Mr. Hammang stated that the tree plan that Mart Hughes accepted was, in fact,
based on what he thought was a political constraint of what City staff could get
from ODOT. A more comprehensive plan was proposed where it addressed a
street level scenic treatment, a mid-hill treatment. and riparian treatment. What is
presented here is better than what we started with. This doesn’t mean that they
feel this is a full mitigation; it clearly is not. The roadway does need a scenic
treatrnent and the hillside needs more shrubs. ODOT removed the Willow and
Spirea. it is not cost effective to replace.
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ADDITIONAL COMMENTS FROM STAFF

Dan Pava stated that Staff has worked with stakeholders and ODOT and
attempted to create a more beneficial plan given that there are two different
approaches as to how ODOT can mitigate this site. The proposed phasing benefits
ongoing City pianning efforts in this area. Modifications to conditions have been
drafted for Planning Commuission deliberations.

QUESTIONS FROM THE COMMISSIONERS

Bryan Cosgrove asked if the mitigation needed to be so specific; 25 trees. It’s
obvious that the citizens want more. Maggie Collins stated that this is a
maintenance issue that has branched off into many other issues. These concerns
woulid not be addressed unui the Kellogg Lake master park planning was
underway. ODOT does own this property. The Greenway requirements are not
very specific and helpful regarding mitigation. In the original hearing, it was
decided that trees are the most important vegetative replacement that needed to be
done. The City is encouraged by the fact that ODOT has entered into this long-
term planning in this area and are starting to commit time, energy and effort to
work with the City of Milwaukie. The conditions could be worded to allow
phasing and completion of a long-term plan within six months.

Chair Smith asked how many stumps were left after the cutting? Maggie
Collins stated that Chris was the one who went out and counted the stumps. Her
number is disputed by Mr. Michael. At this point 23-25 trees is the starting point
for mitigation.

Mr. Miller asked if the replacement trees will be put in this winter? Maggie
Collins explained that the planting season is almost over, there is one planting
month left.

APPLICANT’S CLOSING REMARKS
Speaking: Karla Keller, 9200 SE Lawnfield, Clackamas 97015
Ms. Keller stated that in regards to moving the trees down the slope, the

landscape architect was nervous about dealing with this bank. They would like to
get done with the mitigation so efforts can be made in other areas.
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DISCUSSION AMONG COMMISSIONERS

Chair Smith closed the public testimony portion of the hearing and opened it to
discussion among the Commissioners.

Pat Lent stated that she was impressed with what Mr. Hammang's previous
testimony and she is in favor of moving the plantings down closer to the water.
Ms. Keller stated that it is probably possible to move the tree level, but ODOT
does not know how much disturbance it means to Kellogg Lake. This is a liability
issue for ODOT. Maggie Collins stated that if the Planning Commission is
leaning towards moving the tree level, a direction should be given to Staff to
examine the possibility of moving the tree level and how far down it is safe to
move the trees.

Tim Havel asked what the limit is to working within the waterway? Ms. Keller
stated that there is a requirement of what happens with the sediment. If a person
were to go down there and start digging holes, it would impact the stability of the
road and the water quality because the ground is very saturated.

Dan Pava suggested rewording the last sentence in Condition 2 to read, “...A plan
emphasizing long-term, cost effective, maintenance strategy, species diversity,
and multi-story vegetation canopy shall be prepared within six months of the
approval of CU-96-01.”

It was asked what was the deciding factor in determining whether to plant smaller
caliper trees and larger caliper trees? Maggie Collins stated that in most cases,
the larger the caliper, the more quickly the planting stock wiil grow, but more
watering and maintenance is also necessary for the larger caliper.

Dan Pava read new Condition 1, “The Plan called Exhibit I, Sheet 3, dated
January 10, 1997, shall be re-examined to assure all proposed plantings are
appropriately placed and located as close to the lake bank as feasible, pursuant to
the applicable safety and soils disturbance criteria.”

Condition 2, “ODOT shall guarantee an 80% survival rate for ail new plant
materials, listed in the proposed plan, Exhibit 1, Sheet 3, dated January 10, 1997”
in the next two years.

Condition 3, “Oregon Department of Transportation Planning Staff will continue
to work with City Staff and interested stakeholders to provide riparian restoration
plantings using a phased approach incorporated into future McLoughlin Blvd.
design options. A phasing and implementation strategy plan emphasizing a long-
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term, cost effective maintenance strategy, species diversity, and multi-story
vegetation canopy shall be prepared within six months of the approval of
Conditionai Use, CU-96-01.”

Condition 4, “Old Condition 3.”
Reword Finding L, “..Removal of stumps as necessary to allow for mitigation”
Brvan Cosgrove moved to approve Conditional Use, CU-96-01 with the findings

and conditions as amended tonight. Tim Havel seconded. MOTION CARRIED
4-0.

Recess was taken at 8:50 p.m. and the meeting reconvened at 8:55 p.m.

5.2

Applicant: City of Milwaukie
Property Owner: City of Milwaukie
Location: Furnberg Park

Proposal: Furnberg Park Master Plan
File Number: CPA-96-02

Chair Smith opened the quasi-judicial public hearing for legislative action on
CPA-96-02, Furnberg Park Master Plan. He then explained the hearing format.
He asked if there were any conflicts of interest or ex-parte contacts to declare.
Chair Smith stated that his firm uses Walker Macey for most of their landscape
designs. He does not feel this will impair his ability to vote on this issue. There
were no other conflicts of interest or ex-parte contacts to declare. He asked if
there were any Commissioners who visited the site; two hands were raised. None
of the Commissioners who raised their hands noticed anything different from what
is stated in the Staff Report. There was no audience present to challenge the
impartiality of any Commission member or the jurisdiction of the Planning
Commission to hear this matter.

STAFF REPORT

Susan Heiser reviewed the Staff Report with the Commissioners. Staff is
recommending that the Planning Commission adopt the Furnberg Park Master
Plan as an ancillary document to the Comprehensive Plan. This 2.64 acre
neighborhood park is located in the Cedar Crest Subdivision off Harmony Road.
It is bounded on the south, west, and east by single-family residences. The
property to the north is located in Clackamas County and is currently used for
agriculture. Approximately 1/2 of the land area is jurisdictional wetlands. The
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19722 SI;‘. Main st. CITY OF MILWAUKIE
Milwaukie OR 97222 ’ COMMUNITY DEVELOPMENT

Re: File No.(s): _/U-9p-0]

The undersigned hereby appeal(s) the decision of (check cne): Community
Development Director, _X Planning Cammission, concerning the action to (check
one): X approve, _ _ deny the above referenced file(s) on the following
date: wuzmrg;gl 1997 .
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February 25, 1997

Mayor and City Council
City of Milwaukie
Milwaukie, OR 987222

Dear Mayor Lomnicki and Members of the City Council:

It was only after many days of thought and soul-searching that | decided to
appeal the decision of the Planning Commission regarding the ODOT tree
cutting next to Keliogg Lake. | normally am supportive of planning staff
recommendations and Planning Commission decisions. They have a hard job to
do and | do not envy them. As with your roles as Mayor and City Councilors
nearly every decision they make will cause at least a few persons to be
unhappy. :

But | feel very strongly that the right thing has not been done.

Enclosed herewith are my original letter to ODOT, ODOT'’s reply, my November
12th testimony to the Planning Commission, an outline of my January 28th
testimony, an elaboration of my reasons to appeal (from the appeal application)
and three options under the heading, “What Can The City Council Do?”

Thank you for your consideration in this important matter.

Sincerely,

(ke

Gary L] Michael

ECEIVE
R FEB 2 ¢ 1997 @

CITY OF MILWAUKIE
BUILDING DIV.

ATTACHMENT 12



11807 SE 19th Avenue
July 8, 1996 Milwaukie, OR 97222
~ (503)659-3116

Bruce A. Warner, PE

Manager, Region 1

Oregon Department of Transportation
123 NW Flanders

Portland, OR 972084037

Dear Mr. Warner:

| am writing as a Milwaukie resident and state taxpayer to protest the recent tree cutting by
ODOT crews in downtown Milwaukie.

On May 15 and 16, ODOT crews were in Milwaukie doing what at first appeared to be some

routine trimming of tree branches overhanging MclLoughlin Boulevard. Later | was appalled

to see that they were cutting down large trees which were outside the guardrail. This area is
adjacent to Kellogg Lake and in the Willamette Greenway.

In this 500 foot strip of land which slopes steeply down to Kellogg Lake more than 30 trees
were cut ranging from six to 24 inches in diameter at the stump and others which were
smaller. Very few trees remain and these have been limbed up to a ridiculous height.

| called Carolyn Tomei, Chair of the Milwaukie Planning Commission to express my concern

and to ask if she knew if they were violating the Greenway regulations. She went to the site,
got some rude comments from some of the workmen and an inadequate explanation from the
man in charge.

Milwaukie is trying very hard to improve itself through the efforts of the City Council, City
staff, Planning Commission, Downtown Development Association, planning task forces and
neighborhood associations. | happen to be on a committee charged with writing a Tree
Ordinance. For over a year this committee has spent many hours crafting requlations which
will help to protect trees and encourage the planting of new trees. | am also on a Riverfront
Planning Committee which will determine the future of the riverfront and areas adjacent to
Kellogg Lake. Additionally, | am a member of the Design Committee of the Milwaukie
Downtown Development Association which has as one of its goals a street tree program. So
it is very disheartening when one of our state agencies, for apparently no good reason, and
in violation of state-mandated local regulations, comes in and cuts 30 to 40 trees in an area
which is our south entrance into downtown.

| have spaken to Dan Bartlett, Milwaukie City Manager, and Maggie Collins, Community
Development Director about this. | have also talked to Jim Sitzman of LCDC. They all have
assured me that they will pursue the matter. | have been told that ODOT intends to gain
approval, after the fact, from the city.
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Many Milwaukie residents are concerned, net only about Milwaukie's loss of trees (and our
loss of the big Sequoias to ODOT projects is still fresh in our minds). We are also
concerned that this kind of careless, insensitive, and uncocperative action can occur again
in Milwaukie and other towns around the state.

We would like answers to the following questions:

1. Who made the decision to cut the trees and how was this decision made?

2. Will he/she continue to make these kinds of decisions in the future?

3 If the tree-cutting decision resulted from ODOT policies, will these policies be
changed to prevent similar occurrences?

4. if not, why not?

The Willamette Greenway is not our only concern. There are large important trees along
McLoughlin farther south which contribute greatly to Milwaukie's environment and sense of
place.

Finally, | believe that more than some token mitigation plan must be negotiated. ODOT still
has a reputation of being environmentally and aesthetically destructive, arrogant, dictatorial,
and unresponsive to communities. Here is an opportunity to demonstrate that this reputation
is no longer deserved.

Sincerely,

L Wheeke

ICHAEL

"CC: Governor Kitzhaber

Representative Jane Lokan

Senator Ken Baker

Senator Bill Kennemer

Mayor Craig Lomnicki

Milwaukie City Council Members

Milwaukie City Planning Commissioners

City Manager Dan Bartlett

Community Development Director Maggie Collins
Milwaukie Downtown Development Director Karen O'Dowd
Jim Sitzman, LCDC
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July 17, 1996

Gary L. Michael

11907 SE 19th Avenue
Milwaukie, OR 97222

Dear Mr. Michael,

| am responding on behalf of Bruce Warner, Oregon Department of Transportation
(ODOT) Regicn 1 Manager in response to your July 8, 1996 letter regarding removal
of trees adjacent to State Highway 99 East near Kellogg Lake.

[ have reviewed the area and ODOT's maintenance crew's actions. | agree with your
assessment that not all of the trees that were removed were safety issues which
would require removal.

The maintenance crews intent was to remove the vegetation that was unsafe and
prevented proper drainage. The material had become up to 12 inches deep under
the guardrail, which would not drain, therefore water was ponding into the travel lane
of Highway 99 East. The overgrown vegetation and tree branches were hanging
onto the shoulder of Highway 99 East and were unsafe obstacles for pedestrians
and bicyclists. To avoid the overgrowth, pedestrians and bicyclists were walking
within a few feet of the north bound vehicles on Highway 99 East.

The volunteer elm trees were also removed if they had poor trunk growth
opportunity. The branches of the cedars were trimmed up to remove dead growth,
due to ivy choking.

Any trees that were removed that couid not be included with the above listed safety
reasons, should not have been removed. | ensure you that appropriate action has
been and will be taken to educate our employee’s understanding of only removing
vegetation that is essential for safety reasons.

The number of cut trunks in this area is slightly misleading. Nine trees and/or
multiple tree trunks were recently cut by the maintenance crew. This is using the 6
inch at chest high definition of a tree. The prior cuttings occurred approximately 8
years ago.

| have asked ODOT's planning staff to review the Willamette Greenway and City of
Milwaukie regulations to determine if there were applicable regulations that our
maintenance crew was unaware of and also to educate ODOT's workforce as to
what are the regulations.

ODOT will perform mitigation within this area to replace the trees removed. ODOT 9200 SE Lawnfield Rd
will work with the City of Milwaukie staff and the community to develop a mitigation PO Box 1339
plan that is within the current funding availability. Clackamas OR 97015
(503) 653-3086
FAX {503) 653-5655 (3



Gary Michael
Page 2

ODOT has done some very successful environmental and aesthetically appealing
projects within the past few years and it is unfortunate that this action has
overshadowed our attempts to improve our right-of-ways along state highways. The
recent joint venture with the Parkrose Business Association at the triangle in the
Sandy Boulevard and Columbia intersection. The opening of the view sheds along 1-
84 to see the Columbia River again was done with local environmental groups
participating. The planned planting of grass at the Jantzen Beach I-5 Interchange to
prepare the area for a "Oregon Thanks You” signing. Along with alf the landscaping
and wetland mitigations of cur new construction projects are recent successes that
indicate ODOT has been very proactive to promote the environment and make
Oregon more livable

ODOT thanks you for taking the time to write and tell us your concerns regarding
Oregon'’s environment and the removal of these trees. ODOT shares your concerns
and will, as mentioned eartier, remediate the area. ODOT will use this incident as a
learning and teaching opportunity to prevent any further occurrences. | look forward
to hearing your input about the mitigation of this area and will invite you to attend a
future public meeting about a mitigation plan. Please give me a call if | can be of
further assistance regarding this matter.

' Sincerely,

Karla Keller
District 2B Manager

cc: Bruce Warner, Region 1 Manager
Mark Thomas, Milwaukie Section Supervisor
Representative Jane Lokan
Senator Ken Baker
Senator Bill Kennemer
Mayor Craig Lomnicki
Milwaukie City Council Members
Milwaukie City Planning Commissioners
Dan Bartlett, Milwaukie City Manager
Maggie Collins, Milw. Community Development Director
Karen O'Dowd, Milwaukie Downtown Development
Jim Sizman LCDC



November 12, 1996

ODOT HEARING AT PLANNING COMMISSION
STATEMENT BY GARY MICHAEL

Good evening! My name is Gary Michael and | live at 11807 SE 19th in Milwaukie. |
am Chair of the Island Station Neighborhood Assaciation, the closest neighborhood
south of the tree cutting site. | am also a member of the Riverfront Planning
Committee, whose planning area includes the site and Kellogg Lake, and | and others
here tonight have served on a committee for over a year writing a new tree protection
ordinance for the city. Finally, | am a member of the Milwaukie Downtown Development
Association Design Committee, which is very interested in preserving trees and
planting new trees in downtown. | am not representing any of these groups tonight, but
| am speaking as an individual who is very highly concerned about the quality of our
community and who believes we must be constantly vigilant with regard to actions
which degrade our environment and our quality of life.

| was the one who blew the whistle on this outrageous, insensitive, act of destruction. It
is very disheartening, especially given all the work we are doing to improve our city,
when one of our state agencies, for apparently no good reason, and in violation of
state-mandated local regulations, comes in and cuts 30 to 40 trees in an area which is
our south entrance into downtown. So | wrote a letter to Bruce Warner, manager of
ODOT Region 1 with copies to lots of people, including those of you who were on the
Planning Commission at the time. | have been concerned not only about the loss of our
trees but how this could happen and how this kind of over-zealous tree-cutting can be
prevented in other parts of the state — not just in designated greenways but all along
our state highways. We are all state taxpayers as well as Milwaukie taxpayers.

One of the first things | did after the tree-cutting was to walk the length of the bank,
measuring all the freshly-cut stumps. In the information | have given you is my list of
new stumps. | found 36, 30 of which ranged from 6 inches to 24 inches. There are four
multi-trunked trees which, environmentally and aesthetically are like groves of
individual trees. The cross-sectional area of the new stumps totaled 3,529 square
inches. This is the equivalent of 281 four inch trees, 499 three inch trees, or 1,994
1-1/2 inch trees. And this does not include the brush cut. Most of this the ODOT crews
hauled off but some of the debris was just left on the bank. They had a big crew and
lots of equipment out there for at least two days. The few cedar trees they left were
limbed up 15-20 feet, much higher than necessary.

| gave my tree stump calculations to Chris Eaton, consulting staff person for the City,
and met with her at the site and showed her the most obvious stumps. Since she was
running late and was not dressed to dig around in the ivy, | suggested that she or
someone else from the City do a complete survey of the area, if she did not want to rely
on my measurements and calculations. Apparently, neither she nor anyone else



checked it out for the City because she has been using 21 as the number of trees cut,
which was the number she noted from west of the guardrail in our cursory inspection cn

July 22.

Just before | met with Chris at the site | received a letter from ODOT's Karla Keller, in
which she stated that “nine trees and/or multiple tree trunks were recently cut”. She
also stated that “prior cuttings occurred approximately eight (8) years ago”. The
Greenway ordinance has been in effect far longer than eight (8) years, so they violated
it then, and therefore should be required to mitigate that damage as well. | have not
counted or measured the old stumps, but there are some big ones. Karla Keller agreed
“that not all of the trees that were removed were safety issues which would require
removal”. She further stated that “ODOT will perform mitigation within this area to
replace the trees removed’.

In my letter to ODOT | said that “more than some token mitigation plan must be
negctiated”. | have said this to Chris Eaton and to Maggie Collins. In my naive way |
guess | expected that our city staff would also take this position, but apparently | was
mistaken. What we have before us tonight is the most pitiful mitigation proposal | have
ever heard of and the staff's recommended condition to add only 11 more 1-1/2 inch
trees is absurd! The whole staff report reads as though written by an ODOT employee.
This, actually, is not a far-fetched accusation. Chris Eaton, who wrote the staff report
and was the City's representative in meetings with ODOT, is not a city employee but
works for W & H Pacific, a large private engineering firm. The city apparently pays her
firm for the hours she spends helping Maggie. | just learned that Chris’ firm's largest
public client contracts, by far, are ODOT contracts. If this isn’'t a conflict of interest
situation, | don't know what is! ODOT's application was one paragraph. And why was
their fee waived? When my clients are required to go through the Conditional Use
approval process for architectural projects, my staff is required by planning agencies to
address in detail all the zoning and other applicable regulations, taking many pages.
This staff report lists the regulatory requirements and then states many times that the
proposal meets the development standards or the goals, objectives, and policies of the
Comprehensive Plan but does not even attempt to explain how these standards, goals,
etfc., are met.

ODOT has never acknowledged the extent of the destruction which they did. Their
drawings of previous and existing conditions show only six trees cut. | know that there
are at least 30 six inches and larger new stumps and probably at least another ten from
eight years ago. Nor have they given us even one good reason for what they did. |
and others who have looked closely at the site believe that all safety issues could have
been resolved by judicious trimming. Only one tree was really close to the guardrail.
Many of the tree trunks cut were growing toward the lake, away from the highway.
They have admitted over-zealousness and mis-communication, but it appears they
have no intention of really mitigating the damage.

If pedestrian and cyclist safety were really an ODOT concern, they would have done



something about the guardrail years ago. If you have visited the site, you know how
fast traffic is there (60 mph plus) and that pedestrians walk on the shoulder next to the
guardrail. At the north end the rail curves out further west onto the street, choking
down the pedestrian path to a terrifyingly narrow width. So pedestrians either walk
within very few feet of whizzing trucks and cars, or climb over the guardrail to seek
more safety walking in the ivy, dirt, and mud, or choose not to be pedestrians at all, and
get in their cars and drive down Mcloughlin, probably south down the strip, rather than
to downtown Milwaukie, adding to the 40,000 cars per day that flood McLoughlin. Just
straightening out the last 50 feet of rail or cutting a gap in it would help, along with a
little gravel where people walk in the dirt and ivy. There are over 1,000 people in the
apartment complex near the lake who could easily walk into downtown if it were more
safe.

There are many environmental, aesthetic, and economic reasons for preserving trees in
urban areas, especially along heavy traffic ways. China, a country with terrible air
pollution, has been planting millions of trees, especially in cities and along roads.
Trees cool the environment through evapotranspiration, they absorb carbon dioxide
and return oxygen to the atmosphere, they remove particulates and absorb nitrous
oxides, ammonia, sulphur dioxide, and ozone through their leaves. Trees help control
wind, reduce erosion, and enhance water quality by absorbing and filtering storm water
in roots before getting into waterways. They also reduce noise pollution and provide
wildlife habitat. It has also been shown that trees increase the value of nearby
properties. You would think that ODOT would want as many trees as possible on their
rights-of-way!

The Greenway regulations were created to stop degradation of natural resources along
out waterways. You have to have very good reasons to cut significant trees in the
greenway. Mistakes are not an acceptable reason. Milwaukie should be made whole,
if not immediately, at least within a few growing seasons.

Before ending this statement, | would like to point out a few inconsistencies and
questionable statements in the staff report. The first sentence on Page 3 is good - it
states “the tree removal adjacent to Kellogg Lake should be mitigated with plantings to
approximate the same level of riparian vegetation and natural views as existed prior to
the tree removal’. Then the second sentence states “the applicant makes the case that
the tree removal was important for protection of pedestrian safety”, etc. Where, | ask,
did they make the case? | have neither seen nor heard anything convincing that those
trees had to be cut for pedestrian safety, That's hog wash! In numerous places in the
discussion and findings there are statements that the “proposal meets the development
standards” or the “proposal meets the goals, objectives and policies of the
Comprehensive Plan®. How do they come to that conclusion when throughout the
report words such as restore, enhance, maintain, replace, protect, stc., are used to
describe what is required. My dictionary says restore means “to bring back to a former,
original, or normal condition” or “to give back; make return or restitution of anything
taken away or lost”. To enhance means to make better. Yet ODOT is proposing to




plant one-haif of one percent of the cross-sectional area of the trees cut, and staff is
saying increase that to one percent and you will comply! What is going on here —-am |
missing something?

If a private developer applied for approval in the Greenway to cut 30 trees from six
inches to 24 inches and limb up others as high as 20 feet, and replace with 21 1-1/2
inch trees and some willow and spirea plants, would the staff recommend approval? |
doubt it very much! Would you have allowed all the cutting ODOT did, had they asked

for prior approval?

In the work session you had with ODOT several important issues were brought out
such as pedestrian safety as affected by the guardrail, the possibility of off-site
mitigation, and whether or not new small trees and other plantings will survive. None of
these have been addressed in this proposal. It appears ODOT has done nothing since
the work session. Why have a work session? It only gave ODOT a chance to tell their
side of the story without letting the public, or other story be heard. | think procedurally
this is highly questionable, if not illegal.

There are lots of good mitigation ideas, some of which will be suggested by others. For
me several things are essential:

1. Restore the tree and shrub bio-mass within a reasonable time period.

2. Make a visual impact along the top of the bank with lots of trees which have fall
color, similar to the sweet gums across McLoughlin. Ash trees have little fall
color.

3. Increase plant diversity with more varieties of native plants.

4. Improve the pedestrian way near the bridge over Kellogg Creek.

5. Guarantees that the new plant materials will survive. Our Greenway ordinance

requires “security that the plan will be carried out. The approved vegetation
buffer shall be established or secured, prior to the issuance of any permit for
development.” City staff recommends that the applicant merely “attempt the
plantings shown on proposal ‘B’ (with the attached conditions)”. Not nearly good
enough! Would they let a private developer off the hook that easily? What you
decide on this issue establishes precedent for both public and private
development.

| have some other ideas for off-site mitigation such as adding new sequoia trees to fill
in gaps created by old ODOT projects along McLoughlin, or adding trees at 17th and
McLoughlin, or around the 224 ramps. Any new trees planted on-site or off-site should
be at least three (3) or four (4) inch caliper, not 1-1/2 inch or the little twigs ODOT
planted at 17th and Mcloughlin, most of which have not survived.

We need time to determine what meaningful mitigation should be in a case like this.
Many cities have formulas for calculating mitigation written into their ordinances. Some
simply charge the tree cutting applicant the value of the trees, then use the money to



plant trees wherever in the city they think best.

Finally, | ask that you require ODOT to do the responsible thing — they do not deserve
special treatment. It is ironic to me that Milwaukie, with its annual budget of
$18,500,000, is trying to educate and, in my opinion, appease a state agency, with an
annual budget of $800 million. We have wasted a lot of time and City money so far!

This is a very unfortunate situation. We in Milwaukie lose at least four ways!

1.

As state taxpayers, we helped pay the ODOT managers and crews to cut down
our trees — a good example of more government than we want!

As Milwaukie taxpayers we pay our city staff and consultants to spend time
pursuing this issue. And their work to date has been very disappointing.

As state taxpayers, we will help pay for any mitigation work that ODOT does.
Most seriously, we have lost the trees — a least 30 to 40 big trees, and others

disfigured. And this at an import location in our city — an entrance to downtown
and in the Willamette Greenway.

Thank you for your attention. If you have any questions now or later | will be happy to
answer them.
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OUTLINE OF TESTIMONY AT PLANNING COMMISSION HEARING,
JANUARY 28, 1997

Some progress has been made:

A ODOT commitment to move the unsafe guardrail.

B. Had one meeting (3 “stakeholders”, City Staff and ODOT)

C. Dan Pava was sincerely interested in developing consensus
among community representatives, ODOT and the City.

However:

A. The consensus was not reached.

1. We had only one meeting (not enough).

2. Donald Hammang, Mart Hughes and Gordon Jones could
not attend.

B. Your direction (from the last hearing) was to:

1. Come back with a more beneficial plan.

2. Work with the “community”.

C. The process has been skewed:

1. Maggie apparently proposed to ODOT that 25 new trees
would be okay in her first meeting with them after the
previous hearing. This was before meeting with the
“‘community”. Not an acceptable process!

2. 1 did not agree to 25 trees nor did any of the stakeholders,
especially not knowing tree size, species or location.

D. Two main issues:

1. Riparian natural environment and

2. Impact on McLoughlin as an entrance to downtown.

E. | have counted 30 new stumps, 6" to 24" in diameter. Proposed
are 18 3/4" and 1-1/2" and 4'-5' tall trees, planted so far down the
bank that they will not be seen from the highway.

F. A plan needs to be developed that will benefit the lake and also
create visual impact at this entrance to downtown.

G. To me, mitigation means no net loss or being made whole again.
This plan is a long way from making it whole again.

H. Suggestions for Phase I:

1. Increase size of deciduous trees to 2-1/2" or more.

2. Increase size of evergreens to 9-10'.

3. Move ash trees down slope a little to make room for street
trees.

4. Concerned that none of the proposed plantings will create

much shade on the lake -- an important objective.



.

5. Design plan should be improved — big gaps should be filled
in.

6. Plant at least 10 street trees, good size (3-1/2" or more),
with color, like maple or sweet gum, 30 feet apart, just east
of the guardrail. McLoughlin can’t be widened to the east.

7. Require guarantees of survival on all plant materials.

8 Require guarantees for a meaningful Phase 2 within a
specific time period.

9. Try to quantify the Phase 2 work.

| do not want to waste ODOT or City money:

A. | was the one who suggested removing as few stumps as possible.

B. | was the one who suggested removing the built-up earth berm
under the guardrail only where needed to facilitate drainage.

Still bothered by the lack of acknowledgment of the number of trees cut.
ODOQT's drawings are very deceiving.

Summary:

A Not enough community involvement in the plan (only one meeting
after key decisions made.

B. Plan needs improvement, both qualitatively and quantitatively.

C. Phase 2 need to be assured to have any chance of meaningful

mitigation of the ODOT damage.

D,



REASONS FOR APPEAL
(elaboration of the seven reasons stated in Appeal Application)

1. Many of the “findings” in the Staff Report are inaccurate, misleading or
farfetched. They consist in great part of opinions and conclusions not
based on evidence in the record. The applicant (ODOT) has not
substantial evidence that all relevant criteria are being met.

A

Finding 3 states “ODOT removed twenty-one trees.” This is not
true. Many more than 21 were cut. | counted 36 fresh stumps and
several old ones (also a Greenway violation). Maggie Collins
stated at the January 28th Planning Commission Hearing that she
did not know how many trees were cut.

Finding 5 has many problems:

>

Only three of the six persons who testified at the first
Planning Commission hearing were able to attend the one
“stakeholder” meeting. One other met with Dan Pava the
next day, but he was led to believe that trees sizes and
quantities were no longer negotiable. The ODOT proposal
largely ignored the recommendations of the three
stakeholders who attended the January 8, 1997, meeting,
except with regard to the unsafe guardrail situation.

Finding 5.B states “Restoration of this riparian vegetation is
important...”, the proposal does not “restore”, which means
“to bring back to a former, original, or normal condition” or
“to give back, make return or restitution of anything taken
away or lost”.

Finding 5.C states “One could argue that the view of the
River has been enhanced by removal of trees...”. | would
call this farfetched. The last sentence in this finding states
“Restoration of vegetation along Kellogg Lake will protect
the views...” You cannot argue both ways!

Finding 5.D inaccurately describes the plant materials
(Spirea and Willow are not in the plan).

Finding 5.G states “The proposed planting plan will maintain
the prior views from the Willamette River toward downtown.
Although the trees will take time to mature, the new of
Kellogg Lake in the meantime will add to the view of



downtown®. | strongly disagree with both these assertions.
The only view enhanced is that of a pawn shop and its -
parking lot and this, in my opinion, is not a benefit.

> Finding 5.H states “ The proposed vegetation buffer plan
meets the development standard listed in Section 322.7 of
the Natural Resources Overlay.” | believe that the proposal
violates the intent of 322.7.B.2 and the letter of 322.7.B.5.
Also, 322.7.B.11 requires a mitigation plan as per 322.10,
which must include: “A) The site survey with affected
natural resource locations clearly located; B) A narrative
describing the natural resources being removed or affected;
C) A site plan indicating new natural resource locations to
be created as part of mitigation or existing natural resource
locations to be enhanced; and D) A narrative describing the
proposed mitigation or enhancement activity.” The ODOT
“survey” showed only six trees cut, which grossly
misrepresents the previous and existing condition. And | am
not aware of any narrative by ODOT describing the “natural
resources being removed or affected” or “describing the
proposed mitigation or enhancement activity”.

> Finding 5.J states “The proposal meets the goals,
objectives, and policies of the Comprehensive Plan as
detailed above.” | believe that this assertion is based upon
an incorrect understanding of the terms “mitigate”, “restore”,
and “enhance’.

> Finding 5.L addresses the requirements of 320.8A-C and
asserts, that these requirements have been met. | disagree.
It apparently depends upon one’s definition of the terms
“restore” and “enhance’. | believe that the proposal, even
assuming a substantial Phase 2, falls far short of the intent
of 320.8A-C and any reasoned definition of “restore” and
“enhance”.

Findings No. 6 contains many opinions and conclusions and few
facts. .

> Finding 6.C refers to the Comprehensive Plan. See
comment on Finding 5.J above.

> Finding 6.D states “The proposed planting is necessary to
maintain the riparian vegetation that used to exist along this



steep bank area’. | believe that the proposal falls far short
of maintaining the original riparian vegetation.

> Finding 6.E asserts that the proposal “will replace
vegetation removed” and “maintain” this natural area. |
cannot agree.

D. Finding 7 relates that the Planning Commission continued the
public hearing from November 12, 1996, to “January 28, 1997, so
that staff could work with ODOT to bring back a more beneficial
plan based on the public testimony”. | believe that the intention of
the Planning Commission was for staff and ODOT to work with the
community to develop a more beneficial plan and that this was not
done. See my first comment on Finding 5., above. There should
have been plenty of time between November 12th and January
18th for meaningful public involvement but only the one meeting
(January 8) was held and by then staff and ODOT had “agreed”
that only 25 trees would be required. Only 18 trees show on the
plan. | believe that the public testimony and recommendations by
the stakeholders at the January 8th meeting were largely ignored.
The exception is ODOT's response to our request to change the
guardrail which created a very unsafe condition for pedestrians.
ODOT has already made the change and we are deeply grateful
for that.

ODOT drawings of previous and existing condition are extremely
inaccurate and misleading. They show only six trees cut. | have counted
30 ranging from 6 inches to 24 inches at the stump, plus several older
stumps. Karla Keller admitted to ODOT cutting nine trees in her letter to
me dated July 17, 1996. She also stated that ODOT had cut trees eight
years earlier.

Little attempt was made by the City to determine the true amount of the
ODOT damage. Apparently | have been the only one to look carefully at
the situation. Chris Eaton, Planning Staff Consuitant, walked the length
of the area with me and | showed her the most obvious stumps. She took
notes from the highway side of the guardrail and evidently used that
cursory survey to determine that 21 trees were cut. How can we
determine appropriate mitigation if the City does not believe my numbers
and does not have an accurate count of their own?

The Planning Commission on November 12, 1996, instructed ODOT to
work with city staff and the community to develop a more beneficial plan.
Please refer to my first comment on Finding 5 and my comment on
Finding 7.



The Conditions of Approval require ODOT to “re-examine” the plan with
regard to material placement, but require no review by anyone of this
“final plan”. This is highly irregular. | believe that if the final plan is not
reviewed by the Planning Commission then it should be reviewed by an
independent landscape architect.

The Planning Commission has, in effect, approved a plan which they have
not seen nor will see. Additionally, the proposed trees (18) are so small
(3/4" - 1" bare root Red Alders, 4' - 5 Western Red Cedars, and 1-1/2"
Oregon Ash) and are guaranteed only an 80% survival for two years, that
it is very questionable whether any meaningful mitigation of ODOT's
damage can occur, even after many years. We are asked to have faith
that more will be done in Phase 2. Ifit is at all similar to the proposed
Phase |, it will not be nearly enough. The Condition of Approval
addressing future phases refers to “riparian restoration plantings” and
does not mention plantings which would have any visual impact as seen
from McLoughlin, our main entrance into downtown from the south.

There appears to be a huge discrepancy between what the City requires
of private developers and a public agency with regard to tree cutting
mitigation. One recent example: The City Council's order granting an
appeal of the Planning Commission’s denial of a variance for reduced lot
size for six lots (VR-96-07) contained a condition describing trees to be
preserved and included the following language: “Any of the trees
identified to be preserved which is removed or substantially damaged
without prior approval of the Community Development Director shall be
replaced by three (3) trees per each tree damaged. Replacement trees
shall be a minimum of 3 to 4 inch caliper’. The trees to be preserved are
large trees and are important to the neighborhood, | am sure. But can
they be more important than 24" big-leaf maple trees in the Willamette
Greenway and at a gateway to downtown? How can we ask more of
private land owners and developers than we do of public agencies who
are supposed to have out best interests at heart? Finally, it disturbs me
that ODOT's Land Use Application Fee was waived by the City. | had to
pay the fee for this appeal. To the extend that public agencies do not pay
these fees, then private applicants and taxpayers are subsidizing the staff
time spent by the City on issues like this. This is an especially sore point
on this ODOT tree cutting issue. ODOT is, after all, the offender and we,
the residents of our City, are the victims. In a fair worid, ODOT would be
required to reimburse the City for expenses, including staff time, in
dealing with this unfortunate occurrence. None of these trees really
needed to be cut. Judicious pruning would have taken care of any
pedestrian safety problems.



WHAT CAN THE CITY COUNCIL DO?

1.

You can deny this appeal. This would, | think set a precedent which
would make it difficuit to require more mitigation from a private developer
or landowner than from ODOT. Planting a 3/4" or 1-1/2" tree is not much
of a disincentive for cutting a large mature tree which may limit someone’s
view of the river. City staff have commented that the Greenway
Ordinance is unclear and that other city ordinances are unenforceable. If
this is so, the ordinances should be changed to make them clear and
enforceable. Adopting the tree ordinance recommended by the Planning
Commission would help a lot in situations like this. | can't believe that the
persons who wrote and adopted the language in the Natural Resources
Overlay 322.7.B.2 when talking about “one-for-one replacement with
comparable species” meant one 3/4" tree for a 24" tree. Denying this
appeal puts a tremendous burden on the future phase or phases of this
plan. | don’'t want to go through all this again if we get more inadequate
proposals for future phases.

You can require more and larger plant materials. ODOT has shown a
willingness to consider this. You can require review of a better plan by an
independent landscape architect. How much mitigation can you require?
There are apparent differences of opinion on the meaning of “mitigate”,
“restore”, “enhance” and “maintain”. To most persons these terms mean
to make whole or replace what was lost — if not immediately, at least
within a few growing seasons (not 40-50 years). |If you want to remove a
wetland, you must replace it with double or triple the area in new wetland.
If you cut someone else’s tree, treble damages are allowed by law.

The Urban Forestry Program Code Provisions recommended by the
Planning Commission, in the Section XX.XX.110C.1 Removal Mitigation
state, “A) Replacement with one or more trees, of a type and size
approved by the City, resulting in the same or higher value of the
removed tree, except that the value can be no less than the cost of the
tree replacement as specified by the ISA’'s ‘Guide for Plant Appraisal’. B)
The replacement value of the removed tree to be paid to the City. Such
funds shall be used by the City to plant new trees on public property. C)
One or more trees of a species acceptable to the City, in which the caliper
size cumulative inches of the replacement trees equal the caliper size
cumulative inches of the removed tree(s). D) Mitigation shall be
completed within one year. The owner shall be responsible for the
continued health of the new tree(s) including regular watering”. This is
very similar to Tigard's Municipal Code, which reads “If a replacement
tree of the size cut is not reasonably available on the local market or
would not be viable, the Director shall require replacement with more than
one tree in accordance with the following formula: The number of



replacement trees required shall be determined by dividing the estimated
caliper size of the tree removed or damaged by the caliper size of the
largest reasonably available replacement trees. If this number of trees
cannot be viably located on the subject property, the Director may require
one or more replacement trees to be planted on other property within the
City, either public property or, with the consent of the owner, private
property”. This is a good, easily understood formula. From my survey of
the freshly cut trees there were 349 total caliper inches, necessarily
measured at the stump. Using this formula with 4 inch caliper new trees
results in 87 trees required. Three inch trees resuit in 116 new trees
required. If these are too many for the site, some could be planted on
other ODOT rights-of-way. Some can be saved for later phases, such as
along the top of the bank.

The reason stated for a multi-phased mitigation plan is that we don’t know
whether MclLoughlin will be widened eastward, encroaching even more
upon Kellogg Lake and its steep but very important bank. | have argued
that: 1) McLoughlin should not be widened; 2) If it must be widened, it can
be widened westward, toward the sewage treatment plant where it is flat,
there is plenty of room, and no big trees are in the way; and 3) No
sensible plan would widen McLoughlin eastward — therefore there is no
risk in planting street trees along the top of the bank, say four feet east of
the guardrail, where they will have a visual impact within a few years, as
the sweet gums across the street have had.

Whether or not you believe McLoughlin may be widened to the east, you
can delay the first phase until next fall and make it a single phase project.
ODOT has been given six months to work with the City to develop the
“phasing and implementation strategy plan”, “incorporating future
McLoughlin Boulevard redesign options”. [ think that the Planning
Commission felt pressured into approving something so that trees could
be planted this winter but primarily because Maggie stated that there
“should be a decision tonight as the time is getting close” in regard to the
120-day process. Maggie stated months earlier that the 120-day rule
didn’t apply in this case since it was an after-the-fact situation.

In my opinion, it will be far better to wait until next fall to plant bigger
trees, more trees and in an acceptable, approvable configuration. If you
believe, as | do, that eighteen (18) 3/4" and 1-1/2" de<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>