
MILWAUKIE PLANNING MILWAUKIE CITY HALL 

COMMISSION 10722 SE MAIN STREET 
\ 

/ AGENDA 
TUESDAY, APRIL 12,2005 

6:30PM 
ACTION REQUIRED 

1.0 Call to Order 
2.0 Procedural Matters 
3.0 Planning Commission Minutes Motion Needed 
3.1 December 14,2004 

Approved PC Minutes can be found on the City web site at: www.cityofmilwaukie.org 
4.0 Information Items - City Council Minutes 

City Council Minutes can be found on the City web site at: www.cityofmilwaukie.org Information Only 

5.0 Public Comment 
This is an opportunity for the public to comment on any item not on the agenda 

6.0 Public Hearings 
6.1 Type of Hearing: Minor Quasi-Judicial Discussion 

Applicant: Providence Milwaukie Hospital and 
Owner: Providence Health Systems Motion Needed 
Location: 10263 SE 36th For These Items 
Proposal: Applicant is requesting approval to allow up to 20 employees, of an administrative 

nature, in an existing facility adjacent to hospital property. 
File Numbers: CS0-05-01 
NDA: Ardenwald Staff Person: Keith Jones 

6.2 Type of Hearing: Minor Quasi-Judicial 
Applicant: PDXLandLLC 
Owner: PDXLandLLC 
Location: 2540 SE Lark Street 
Proposal: Applicant is appealing a Director's Determination and seeking a Commission 

ruling recognizing four dwelling units for zoning purposes. 
File Numbers: AP-05-01 
NDA: Island Station Staff Person: John Gessner 

7.0 Worksession Items 

8.0 Discussion Items 
This is an opportunity for comment or discussion by the Planning Commission for items not on the Review and Decision 
agenda. 

9.0 Old Business 
10.0 Other Business/Updates 
10.1 Matters from the Planning Director Information Only 
10.2 Design and Landmark Committee Report Review and Comment 
11.0 Next Meeting: April 26, 2005* 
11.1 North Clackamas Park Ball field Application 
11.2 Comprehensive Plan Amendments to Chapter 6 - City Growth and Governmental Relationships 

*Note- this meeting will be held at Ardenwald Elementary School 
The above items are tentatively scheduled, but may be rescheduled prior to the meeting date. Please 
contact staff with any questions you may have . 

.tst for Future Meetings: 



Milwaukie Planning Commission Statement 

Tho Planning Commission serves as an advisory body to, and a resource for, the City Council in land use matters. In this 
ity, the mission of the Planning Commission is to articulate the Community's values and commitment to socially and 
.mmentally responsible uses of its resources as reflected in the Comprehensive Plan 

Public Hearing Procedure 

1. STAFF REPORT. Each hearing starts with a brief review of the staff report by staff. The report lists the criteria for the land use 
action being considered, as well as a recommended decision with reasons for that recommendation. 

2. CORRESPONDENCE. The staff report is followed by any verbal or written correspondence that has been received since the 
Commission was presented with its packets. 

3. APPLICANT'S PRESENTATION. We will then have the applicant make a presentation, followed by: 

4. PUBLIC TESTIMONY IN SUPPORT. Testimony from those in favor of the application. 

5. COMMENTS OR QUESTIONS. Comments or questions from interested persons who are neither in favor of nor opposed to 
the application. 

6. PUBLIC TESTIMONY IN OPPOSITION. We will then take testimony from those in opposition to the application. 

7. QUESTIONS FROM COMMISSIONERS. When you testify, we will ask you to come to the front podium and give your 
name and address for the recorded minutes. Please remain at the podium until the Chairperson has asked ifthere are any questions for 
you from the Commissioners. 

8. REBUTTAL TESTIMONY FROM APPLICANT. After all testimony, we will take rebuttal testimony from the applicant. 

o CLOSING OF PUBLIC HEARING. The Chairperson will close the public portion of the hearing. We will then enter into 
deliberation among the Planning Commissioners. From this point in the hearing we will not receive any additional testimony from 
the audience, but we may ask questions of anyone who has testified. 

10. COMMISSION DISCUSSION/ACTION. It is our intention to make a decision this evening on each issue before us. 
Decisions of the Planning Commission may be appealed to the City Council. If you desire to appeal a decision, please contact the 
Planning Department during normal office hours for information on the procedures and fees involved. 

11 . MEETING CONTINUANCE. The Planning Commission may, if requested by any party, allow a continuance or leave the 
record open for the presentation of additional evidence, testimony or argument. Any such continuance or extension requested by the 
applicant shall result in an extension of the 120-day time period for making a decision. 

The Planning Commission's decision on these matters may be subject to further review or may be 
appealed to the City Council. For further information, contact the Milwaukie Planning Department 
office at 786-7600. 

Milwaukie Planning Commission: 

Donald Harnmang, Chair 
Brent Carter, Vice Chair 
Lisa Batey 
Teresa Bresaw 
Catherine Brinkman 
Jeff Klein 
Dick Newman 

Planning Department Staff: 

John Gessner, Planning Director 
Lindsey Nesbitt, Associate Planner 
Keith Jones, Associate Planner 
Jeanne Garst, Office Supervisor 
Marcia Hamley, Office Assistant 
Shirley Richardson, Hearings Reporter 
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To: Planning Commission 

Through: John Gessner, Planning Director ~ 

From: Keith Jones, Associate Planner KJ 
Date: April12, 2005 

6.1 Page 

Subject: Files: 
Applicant: 

CS0-05-01 - Providence Health Systems 
Providence Milwaukie Hospital 

Address: 
NDA: 

Action Requested 

10263 SE 36th Avenue 

Ardenwald/Johnson Creek 

Approve applicati9n CS0-05-01 authorizing Providence Milwaukie Hospital to 
increase employee count from 8 employees to a maximum of 20 and adopt 
recommended findings and conditions. 

Key Issues 

1. The hospital has used the house at 10263 SE 36th Avenue as an alcohol 
treatment clinic for 5 to 8 employees and 18 patients from 1982 to 2004. 
The converted house is now a hospital call center for up to 8 employees. 1 

The hospital requests an increase in the employee cap to 20 administrative 
office workers.2 

Employee access to the building is from the site's rear yard, which connects 
to the Hospital southeast parking lot. There are 2 additional parking spaces 
in the front driveway on 36th Avenue. No additions or exterior modifications 
to the building are proposed. The applicant indicates site access and 
parking will remain unchanged. The hours of operation are 7:00a.m. to 
6:00 p.m. (See Applicant's Narrative and Plans Attachment 3 and 4 for 
further details.} 

1 Employee cap imposed under Conditional Use approval C-82-17. 
2 The hospital indicates that the administrative use includes general office work that does not see 
outside clients or patients. 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361

h Avenue 
April 12, 2005 
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2. The Ardenwald/Johnson Creek Neighborhood Association has expressed 
concern about allowing 20 employees at the site and whether this will set 
precedence to allow the hospital to convert additional houses along 36th 
Avenue. (See neighborhood comments Attachment 7.) 

3. Staff has encouraged the Hospital to request an umbrella approval that 
covers employee count and general office use to reduce the need for city 
review for every future change of business activity at the site. Staff believes 
this approach can protect neighborhood interests while reducing the 
regulatory burden on the Hospital. 

4. Staff believes the applicant has demonstrated compliance with Community 
Service Overlay criteria. 

Background Information I Site Description 

The building fronts 36th Avenue and backs to the Providence Hospital MRI and 
emergency room addition completed in 2003.3 (See photo below.) The site 
slopes down from 36th Avenue to the hospital grounds; the building is built into the 
slope with a daylight basement. The building was previously a single-family house 
and is residential in appearance from 36th Avenue. The garage has been 
converted to office space. A staircase and pathway connect the building to the 
hospital campus. Most of the buildings on 36th Avenue are single-family houses. 

3 Approved under CS0-02-05. 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361
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Land Use History 

The following are dates of land use changes to the property: 

1963- The house is constructed. 

6.1 Page 3 

1968- The site is rezoned from 3R1 to R-7 with a major zoning ordinance rewrite. 

1982 -A conditional use permit is approved and the house converted to an alcohol 
treatment facility for 18 patients and 4 to 8 employees.4 

1984 - City adopts community service overlay regulations and hospitals are changed 
from conditional uses to community service uses. 

1985- City issues building permit to convert garage into additional space for the clinic. 

2002 -The facility becomes a "chemical dependency" clinic and treats patients for both 
drug and alcohol addiction. Planning Director determines that the change 
substantially complies with the 1982 conditional use approval. 

2003- Hospital adds Emergency and MRI additions and expands parking lot behind the 
site.5 

2004 -The clinic is converted to a call center for 5 to 8 employees. Since the employee 
number did not increase, the Planning Director determined the change to be 
consistent with original conditional use permit. 

Analysis of Key Issues 

1 . Off-Street Parking 

The office use requires 7 off-street parking spaces;6 2 are provided on the site. 
Staff acknowledges that parking demand for 20 employees exceeds minimum 
zoning requirements. However, the applicant indicates that parking demand will 
be met by using the adjacent hospital parking lots. The main hospital campus has 
extra spaces since it provides 374 stalls in excess of the 270 required by the 
Zoning Ordinance.7 The 92-space southeast parking connects to the building with 
a walking path and staircase. The proposal complies with off-street parking 
requirements. 8 

2. Community Service Overlay 

The applicant must demonstrate that the proposal is in the pubic interest and the 
public benefits outweigh the adverse impacts. The proposal must also meet 
specified approval standards for the use under CSO regulations. Below is a 

4 C-82-17 
5 CSO 02-05 and CS0-03-02 
6 Based on ratio of 1 space to 370 square feet of building area (Section 19.503.9 (G) (7)) and 2,400 square 
foot building. 
7 Numbers taken from CS0-03-02 approval for MRI parking lot expansion. 
8 The Community Service Overlay standards give authority to the Planning Commission to require 
additional parking if the Planning Commission finds additional parking is warranted. 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361
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April 12, 2005 
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summary of the applicant's response. (See Applicant's Narrative Attachment 4 for 
further details.) 

Applicant Response: 

Public Interest 

The hospital provides necessary medical services to the City and 
surrounding communities with inpatient, outpatient and emergency 
services. 

Public Benefits 

This accessory office use is an integral part of the operation of the hospital. 
The hospital provides patient services and employs approximately 485 
high-wage workers, which provide a social and economic benefit to the 
community. In addition, the hospital makes charitable donations in time, 
money and resources each year. 

Potential Adverse Impacts 

The proposed change will not result in greater impacts on the neighborhood 
in terms of traffic, parking, access and other off-site impacts. The intensity 
of use has declined since the offices will be for employees only and 
patients and visitors will no longer visit the site. The proposed changes will 
only effect the interior of the building and will not result in glare, noise, 
pollution or other adverse effects to neighboring residential property. 

Staff Response: 

Staff concurs with the applicant. (See Zoning Compliance Worksheet Attachment 
2 for a review of the CSO approval standards.) 

Code Authority-

Milwaukie Zoning Ordinance Section 

19.302- Residential R-7 Zone 

19.321 -Community Service Overlay 
19.500 - Off-street Parking and Loading 
19.1011.3 - Minor Quasi-Judicial Review 

Decision Making Process 

This application is subject to minor quasi-judicial review, which requires the Planning 
Commission to consider whether the applicant has demonstrated compliance with the 
code sections shown above. In quasi-judicial reviews the Commission assesses the 
application against approval criteria and evaluates testimony and evidence received at 
the public hearing. 

The Commission has the following options: 

1. Approve the application and adopt the recommended findings in support of 
approval. 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361

h Avenue 
April 12, 2005 
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2. Adopt additional findings and conditions in support of approval needed to comply 
with the Milwaukie Municipal Code. 

3. Deny the application upon a finding that it does not meet approval criteria. 

The final decision on this application, which includes any appeals to the City Council, 
must be made by June 11, 2005, in accordance with Oregon Revised Statues and the 
Milwaukie Zoning Ordinance. 

Comments 

1. Charles Wilkins, Ardenwald/Johnson Creek Neighborhood Land Use Chair, made 
the following comments in an e-mail dated April 3, 2005: 

In November of 2004, hospital and neighborhood representatives met. The 
neighborhood told the hospital they would su~port a maximum of 9 full-time 
employees. There are 6 properties along 36t Avenue that the hospital could buy 
and conceivably convert to office use for 20 employees each. The proposed 20 
employees could establish precedence for additional residential conversions and 
adverse impacts to the neighborhood. Office use of this intensity is not consistent 
with the R-7 zone that has an average of 2 to 5 individuals per house. Therefore 
the proposal is not consistent with the community service overlay regulations 
which do not allow an increase in intensity of a use and require the use to be 
consistent with the underlying zoning. 

2. Neighbor Dorothy Snowhill submitted a letter dated February 18, 2005 and made 
the following comments: 

• Some minor discrepancies were pointed out regarding the size of the 
property, vicinity map and dimensions missing. 

• The narrative states the current use is for 5 to 8 employees. However, 9 
were present as well as the Chaplain and safety person upon her 
inspection in October. 

• 26 workstations are shown on the plans, but only 20 employees are being 
requested. 

• The conditional use runs with the land. What happens to the conditional 
use when a CSO is approved? 

• This type of use should not have been allowed in the R-7 zone, but past 
mistakes have to be lived with. 

• What types of systems does the City have in place to enforce conditions of 
approval since the site could easily be used for 26 people since there are 
26 workstations? 

Staff Response: 

The applicant submitted a revised narrative, dated March 23, 2005, and revised 
plans on March 25, 2005, that address these concerns. (See the supplemental 
Applicant's Narrative Attachment 5 and plans Attachment 3.) 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361

h Avenue 
April 12, 2005 
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Ms. Snowhill submitted a second letter dated March 30, 2005 indicating that she 
still has concerns with the number of employees and potential to set precedence 
for additional non-residential use of 361

h Avenue. (See Attachment 8.) Attached 
to the letter were previous letters written by Ms. Snowhill dated October 28, 2002, 
October 22, 2004 and November 8, 2004. 

3. Tom Larsen, Building Official, commented in a letter dated December 22, 2004 
that since no additional square footage is proposed, building upgrades are not 
required. 

4. The Fire Marshal commented in a memo dated February 23, 2005, stating that the 
proposal complies with fire apparatus access and water supply standards. 

5. Engineering Department commented the following in a memo dated November 16, 
2004: 

The proposal scores high enough to require a traffic impact study under the 
threshold scoring procedure required by City Code. However, as demonstrated 
on page 10 of the applicant's narrative, there will be no net impact to 
neighborhood streets since employees are accessing the site from the hospital 
grounds. No traffic impact study is required. 

The building is connected to City water and sanitary sewer. System development 
charges (SOC) may be charged depending on the number of new fixtures to be 
added and must be paid by the applicant at the time of building permit. 

Attachments 

1 - Recommended Findings and Conditions in Support of Approval 
2 - Zoning Compliance Report 
3 - Site Plan & Building Plan 
4 -Applicant's Narrative 
5- Supplemental Applicant Narrative 
6 - Letter from Dorothy Snowhill, dated February 18, 2005 
7- E-mail from Charles Wilkins, Ardenwald/Johnson Creek Neighborhood Land Use 

Chair, dated April 3, 2005. 
8- Letter from Dorothy Snowhill, dated March 30, 2005 with a October 28, 2002, 

October 22, 2004 and November 8, 2004 letters attached. 

Planning Commission Staff Report 
Providence Hospital, 10263 SE 361
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ATTACHMENT 1 

Recommended Findings and Conclusions in Support of Approval 

1. The applicant is requesting approval of a community service overlay to use 
the 2,400 square foot two-story building for administrative offices with a 
maximum of 20 employees. Hours of operation will be Monday through 
Friday from 7:00 a.m. until 6:00 p.m. Exterior changes to the building as 
well as changes to site access and parking are not proposed. 

2. The hospital converted the building from a single-family house into offices 
and clinic in 1982 as an approved conditional use (C-82-17). The used 
changed to a call center for up to 8 employees in 2004. ·The request to 
increase the employee count to 20 is a major change from the original 
approval. 

3. CS0-05-01 has been processed and public notice has been provided in 
accordance with Milwaukie Municipal Code (MMC) Section 19.1011.3 -
Minor Quasi-Judicial Review. 

4. The proposal is subject to the following provisions of the Milwaukie 
Municipal Code (MMC): 

a. Title 19.302 Residential R-7 Zone 
b. Title 19.321 Community Service Overlay 
c. Title 19.500 Off-street Parking and Loading 

d. Title 1011.3- Minor Quasi-Judicial Review 

5. The applicant is providing the required 7 parking spaces in accordance with 
Section 19.500. Parking will be provided on the hospital's main campus 
which has 1 04 excess parking stalls. 

6. The proposal complies with the underlying R-7 Zone section 19.302. 

7. The applicant has demonstrated compliance with Section 19.321.4 (D) that 
the proposed use is in the general public interest and that the public 
benefits outweigh the adverse impacts as follows: 

Providence Milwaukie Hospital provides medical services to the City and 
surrounding community, a use that is in the general public interest. In 
addition to medical services, the hospital is a major employer providing an 
economic benefit to the community. Potential adverse impacts include 
parking, traffic and increase activity in the neighborhood. Since the office 
use will be contained within the building and the majority of parking and 
access will be from the existing main hospital grounds, no adverse impacts 
have been identified. To limit the traffic and parking impacts within the 
residential neighborhood parking on 361

h Avenue must be limited to the 2 
parking spaces located within the driveway. Therefore, the public benefits 
outweigh the potential adverse impacts. 

Planning Commission Staff Report 
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8. The proposal has been processed as a minor quasi-judicial review per 
Section 19.321.3- CSO Notice Requirements. The applicant has 
submitted the required application material in accordance with Section 
19.321.5. The applicant has demonstrated compliance with the approval 
criteria for Community Service Overlay uses, Section 19.321.4 and 
19.321.10. 

9. The Fire Marshal reviewed the plans and indicated that the proposal 
complies with fire requirements. 

10. The Building Official indicates that the proposal complies with applicable 
building code. However, some types of interior work may require building 
permits. 

Recommended Conditions of Approval 

1. Prior to doing any interior remodeling that requires a building permit, the 
applicant shall submit for and receive a building permit and pay required 
system development charges. 

2. The applicant is approved to use the site as office space for up to 20 
employees. No more than 20 office workers may be present at the site at 
one time. Employees may perform any administrative general office duties 
that do not see outside clients or patients. Change to the use or expansion 
to the building or site must be approved by the City. 

3. The driveway shall not be used for parking of more than 2 vehicles. 
Employee and visitor parking shall be prohibited along 36th Avenue. 

Planning Commission Staff Report 
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ATTACHMENT 2 

Zoning Compliance Report 

1. 19.302 Residential R-7 Zone 
Hospitals are community service uses and require CSO approval. 

2. 19.321 Community Service Overlay 

• CSO Review Criteria (321.4) 

The Planning Commission may attach conditions to mitigate for 
potential adverse impacts. Staff does not recommend any additional 
conditions since the facility will operate at regular business hours and 
the majority of the employees will access the site from 32"d Avenue and 
not from 36th Avenue and the neighborhood. 

• CSO Design Standards (321.1 0) 

a. Utilities, streets and public services 

Utilities and streets are existing and adequate to service the use. 

b. Access 

Two parking spaces are located off 361
h A venue, a residential 

street. The majority of the employees will access the site from 
3;tJd Avenue, a collector street and park on the main hospital 
campus. The proposal is consistent with this requirement. 

c. Setbacks 

The building is existing and no modifications are proposed that 
would require additional setbacks. 

d. Building Height 

The building is existing and no modifications are proposed that 
would require a review of building height. 

e. Noise Generating Equipment 

Noise generating equipment is not proposed. 

f. Lighting 

No new lighting is proposed. 

g. Hours of Operation 

Proposed hours of operation are 7:00a.m. to 6:00p.m., which is 
compatible with surrounding residential uses. 

3. 19.1400 Transportation Design Standards 
The proposal does not trigger a transportation review or traffic impact study. 
There are no planned improvements that would trigger frontage improvements. 

Planning Commission Staff Report 
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ATTACHMENT 4 

PROVIDENCE MILWAUKIE HOSPITAL 
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COMMUNITY SERVICE OVERLAY (CSO) MODIFICATION REQUEST 

Presented to: 
City of Milwaukie 

Presented by: 
Providence Health System 

Prepared by: 
The Bookin Group 

February 11, 2005 
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I. SUMMARY OF INFORMATION 

Owner/Applicant: Providence Health System 
Dana White, Regional Director, Real Estate/Property Management 
4706 NE Glisan, Suite 100 
Portland, OR 97213 

Representative: The Bookin Group 
Stefanie Slyman, AICP 
1020 SW Taylor, Suite 760 
Portland, OR 97205 
503-241-2423 (phone) 
503-241-2721 (fax) 
slyman@bookingroup. com 

Location: 10263 SE 3&h Avenue 
Milwaukie, OR 

Legal Description: 11 E25DC04800 

Site Size: 6, 723 SF 

Comp Plan Designation: Low Density Residential (LD) 

Zoning Designation: Community Service Overlay (CSO) 

Summary of Request: The applicant requests a modification to the existing CSO approvals to 
allow up to 20 employees of an administrative nature in the building, which was approved as an 
accessory to Providence Milwaukie Hospital and legally converted to office occupancy in 1982. 
This modification will have no measurable impacts on the surrounding neighborhood as all activity 
will be contained within the office building and there will be no additional traffic, parking, or other 
deleterious off-site impacts as a result. 

PMH CSO Modification Application (02105) 1 
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II. BACKGROUND 

Vicinitv. As illustrated in Figure 1, Vicinity Map, the subject site is located at 10263 SE 3ffh 
Avenue on the east side of the Providence Milwaukie Hospital (PMH) campus. 

Zoning. The site has a Community Service Overlay (CSO) zone, which was applied to the site 
per the 1984 zoning amendment, which classifies hospitals and their related facilities to 
Community Service Overlay uses. The use was originally approved as an accessory clinic to the 
hospital, a Conditional Use. The underlying zone is R-7. 

Site Characteristics. As illustrated in the site plan (Figure 2) the 6, 723 sf lot is developed with an 
approximate 2,400 sf single story house built in 1963 that was converted to an office in 19Fg_ 
(Permit# 8375). The building is similar to others in the area in its design, scale, setbacks, and 
landscaping. On-site parking is provided for two cars; access is gained by SE 3ffh Avenue, a 
local street. A paved walkway and staircase provides access from the rear of the building to the 
Emergency Department parking lot from which all other access to the Main Hospital is taken. 
Photographs of the site are presented in Figures 3A and 38. 

Surrounding Uses. The site falls within the Ardenwald Neighborhood District Association 
boundary. Low-density residential uses lie to the north, south and east of the site. To the west is 
the remainder of the PMH campus, which includes the hospital, medical offices, and associated 
parking. Photographs of surrounding uses are presented in Figure 4. 

PMH CSO Modification Application (02105) 2 



6.1 Page lie 

FIGURE 1 
VICINITY MAP 
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FIGURE 2 
SITE PLAN 



View of SE 36th Avenue looking north. PMH building on left. View of PMH building from SE 36th Avenue. 

Side yar - ,d undeveloped lot on south side of PMH building. Side yard on north side of PMH building. 



Back of PMH building viewed from main hospital campus. 

Main entrance on back side of building. 

Stairway from hospital side to main access on the back of the 
building. 

Secondary entrance to building at rear with staff break area. 



Residential uses opposite PMH building on SE 36th Avenue. 

Vegetati,., screening PMH building from front yard of adjacent 
residential use to the north. 

Residential uses opposite PMH building on SE 36th Avenue. 

•'- ... etation and fence screening PMH building from back ycr - "'f 
adjacent residential use to the north. 

N 
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Existing Use. Since March 2004, the building has been used as a back-office appointment or 
"call" center for the Family Practice Clinic, an accessory office use to Providence Milwaukie 
Hospital. It provides office space for up to eight employees during the hours of 8:00AM -
6:00PM, Monday - Friday. The appointment center does not receive patients or visitors as a 
regular course of business. Parking spaces for the two employees is provided on site, with the 
remaining employees parking in the hospital parking lots to the west and accessing the facility 
from the rear. Between 1982 and 2004, the building was in use as a chemical dependency clinic 
(Options Clinic) for which it received approval as a conditional use in 1982 (C-82-17). During that 
time, the building had six to eight employees and approximately 18 patients daily who were 
received during the hours of 9:00AM- 9:00PM, Monday- Friday. 

Land Use History. The following is a summary of the land use cases associated with the subject 
site and conditions of approval. 

• Minor Modification of CSO Use (3125104). In March 2004, PMH requested to convert the 
chemical dependency use to a call center. The call center included: 
1. Five to eight employees who take patient calls for appointment scheduling. 
2. No patients or visitors. 
3. Operating hours, Monday through Friday 8:00AM to 6:00PM. 
4. Use of two parking spaces on-site, with the remaining employee parking needs being 

accommodated in hospital lots. 

Per the provision of section 19.321.4.8 and C of the Milwaukie Zoning Code, the Planning 
Director administratively approved a minor change to the existing conditional use C-82-17 
based upon four findings summarized below: 

1. There was no increase in the intensity of use. 
2. The change did not alter compliance with the underlying zone and its standards. 
3. The change did not significantly affect adjacent property or uses. 
4. The . change did not affect any conditions specifically place on the development by the 

Planning Commission or City Council. 

• Confirmation of Land Use Compliance for Chemical Dependency Services (10121102). 
In September 2002, PHS' land use representative requested written acknowledgment from 
the Planning Director that the site's use as Chemical Dependency Services (Options 
Program) was in full compliance with the conditions of approval of Conditional Use Permit C-
82-17 and that no further land use review was required for the continued operation of the 
program at the facility. In the request, it was explained that "alcohol dependency treatment" 
for which the use of the house had been approved in 1982 is synonymous with "chemical 
dependency", "substance abuse", and "drug addiction treatment" and, therefore, the current 
use did not vary substantially from that originally approved. The Planning Director issued 
written confirmation that the use substantially complied with land use approval C-82-17. 

• Conditional Use C-82-17 (1982). Approval of the request to use the house as an accessory 
clinic to Dwyer Hospital for outpatient alcoholism treatment. Conditions of approval were 
primarily development related, such as drainage and utility improvements, screening, and 
lighting. The only specific use limitation was that the treatment facility was not to be allowed 
for detoxification or overnight patients. Although there were no explicit conditions of approval 
regarding the number of patients, employees and hours of operation, the clinic operated 
within the limits described in the narrative, the equivalent of 4 FTE employees, a maximum of 
18 patients per day and operating hours of 9:00AM- 9:00PM, Monday through Friday. 

PMH CSO Modification Application (02/05) 8 
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Ill. PROPOSED USE 

PMH proposes to retain the existing administrative office use function while increasing the 
maximum number of staff on site, within the maximum office occupancy for the building. This will 
entail no increase in square footage, exterior site improvements, or change in access, parking or 
traffic on SE 3ffh Avenue. 

The purpose of this request is to give flexibility to PMH to make changes within these limits on the 
site, without need of review every time an internal change is proposed. Hospitals frequently 
reassign administrative staff to various on-campus spaces for a variety of reasons, including but 
not limited to, the need to accommodate program growth or a higher-priority use, replace 
discontinued programs or provide temporary accommodations during in-house construction. As 
an accessory use, administrative offices have the same impacts regardless of the number of 
specific occupants; that is, these are non-patient activities with few or no outside visitors, they do 
not involve outdoor activities and they do not change parking and traffic demand or patterns. 

For this reason, PMH is requesting a modification to C-82-17 to permit any accessory 
administrative office function of PMH as long as the use continues to comply with the conditions 
of approval in the Planning Director decision of 3126104, with the following modifications. 

1. The number of employees in the building shall not exceed 20, less than the 24 that would be 
permitted under the occupancy load limit of 1 person per 100 square feet This is discussed 
in the determination of Building Code Compliance included in Appendix A, which additionally 
determines that no upgrades, including ADA, are required for this building per this proposed 
change. 

2. There will be no patients using the site and any outside or hospital visitors will enter the 
building from the west (hospital) side. 

3. The building will only operate on weekdays between 7:00AM and 6:00PM. 

4. Employees in the building are entitled to use two on-site parking spaces and take access 
from SE 3ffh Avenue with the remainder of employee parking accommodated in adjacent 
hospital lots to the west. 

Even with these slight modifications, the continued operation of the building for accessory 
administrative offices will create no deleterious impacts on the surrounding neighborhood, as 
summarized in the following table. 

1 The building has a net usable area of 2, 476 sf when the interior wall thicknesses and stair area 
are removed from the gross square footage of 2, 964. 
PMH CSO Modification Application (02105) 9 
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COMPARISON OF IMPACTS OF PMH ACCESSORY USE 

ORIGINAL 
APPROVAL PROPOSED 

FACTOR C-82-17 CURRENT USE MOD/FICA TION CHANGE IN INTENSITY/IMPACT ON 
(Chemical (Call Center) (Administrative SURROUNDING NEIGHBORHOOD 

Dependency Offices) 
Program) 

Although the number of employees will 
increase, there will be no increase in 

4 FTE equivalent off-site impacts on the "neighborhood" 
# of employees (6-8 actual 5-8 20 side of the building as these additional 

employees) employees will continue to park at the 
hospital and take access the site from 
the west to the back of the building. 

#of 
18 patients per Decrease in intensity from original 

day, spread 0 patients 0 patients 
patients/visitors throughout the day approval and same as current use. 

Total number of 
Overall the intensity of the proposed 

employees, use is within the limits of the original 
24-26 5 - 8 20 approval and there is no increase in 

patients and deleterious impacts from the original or 
visitors current uses. 

Hours of M-F; 9:00AM- M-F; 8:00AM- M-F; 7:00AM- Fewer hours of operation from original 

operation 9:00PM 6:00PM 6:00PM approval; one hour earlier start time 
than current use. 

2 on site, 2 on site, 2 on site, 
Parking amount! remainder on remainder on remainder on No change. 

location hospital campus hospital campus hospital campus 
parking lot. parking lot. parking lot. 

). 
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IV. LEGAL JUSTIFICATION 

APPROVAL CRITERIA 

19.321 .4 Authority to Grant or Deny a Community Service Use. 

A. An application for community service use may be allowed if: 

1. An application for a community service use may be allowed if the requirements of the 
underlying zone are met. The underlying zone is R-7; the applicable standards are found in 
Section 19.304.3. There are no proposed changes to the footprint of the structure or other 
site improvements that are governed by the underlying zone; therefore, this approval 
criterion does not apply. 

2. Specific standards for the uses found in subsections 19.321.7--19.321.10 are met. 
Applicable standards are found in 19.321 .10, Specific Standards for Institutions -
Public/Private and Other Facilities not Covered by Other Standards. These are: 

A. Utilities. streets. or other improvements necessarv for the public facility or institutional 
use shall be provided by the agency constructing the use. The conditions of approval 
of C-82-17 have been met which required drainage, driveway, lighting, and fencing 
improvements. No development is proposed that would trigger a need for additional 
utility, street or other improvements. Does not apply. 

B. When located in or adjacent to a residential zone. access should be located on a 
collector street if practicable. If access is to a local residential street. consideration of a 
request shall include an analysis of the projected average daily trips to be generated by 
the proposed use and their distribution pattern. and the impact of the traffic on the 
capacity of the street system which would serve the use. Uses which are estimated to 
generate fewer than twenty (20) trips per day are exempted from this subsection B. 
The proposed modification produces the same traffic generation as the existing, 
approved use. With the exception of the two on-site parking spaces used by staff, all 
other access will be taken from the rear (west side) of the building where it abuts other 
hospital parking lots and will not result in any trip generation on SE 3ffh Avenue. 
Additionally, these hospital-related trips are already accounted for in the overall hospital 
complex as the proposed use reflects a shifting of staff from one physical location on 
the campus to another. Does not apply. 

C. When located in a residential zone. lot area shall be sufficient to allow required 
setbacks that are equal to a minimum to two thirds (213) of the height of the principal 
structure. As the size of the structure increases. the depth of the setback must a/so 
increase to provide adequate buffering. No development is proposed to which this 
applies. 

D. The height limitation of a zone may be exceeded to a maximum of fifty (50) feet 
provided subsection C above is met. No development is proposed to which this 
applies. 

E. Noise-generating equipment shall be sound-buffered when adjacent to residential 
areas. No additional noise-generating equipment is proposed to which this criterion 
applies. 

F. Lighting shall be designed to avoid glare on adjacent residential uses and public 
streets. No new lighting is proposed to which this applies. 

G. Where possible. hours and levels of operation shall be adjusted to make the use 
compatible with adjacent uses. The offices will operate Monday through Friday from 
7:00AM - 6:00PM. These hours are compatible with the surrounding homes and the 
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rest of the hospital campus. 

3. The hours and levels of operation of the proposed use can be adjusted to be reasonably 
compatible with surrounding uses. As noted above, the offices will operate Monday through 
Friday from 7:00AM- 6:00PM. These hours are compatible with the surrounding homes 
and the rest of the hospital campus. 

B. In permitting a community service use or the modification of an existing one, the planning 
commission. or the community development director in the case of a minor change. may 
impose suitable conditions which assure compatibility of the use with other uses in the vicinitY. 
These conditions may include but are not limited to: 

1. Limiting the manner in which the use is conducted by restricting the time an activity may 
take place and by minimizing such environmental effects as noise and glare: 

2. Establishing a special yard. setback. lot area. or other lot dimension: 

3. Limiting the height. size, or location of a building or other structure: 

4. Designating the size, number, location and design of vehicle access points: 

5. Increasing roadway widths, requiring street dedication. and/or requiring improvements 
within the street right-of-way including full street improvements: 

6. Designation the size. location. screening. drainage. surfacing or other improvement of a 
parking area or truck loading area: and/or 

7. Limiting or otherwise designating the number. size. location. height and lighting of signs. 

These standards refer primarily to site development, which does not apply in this application 
as no development or site improvements are proposed. Regarding the ability to limit the 
manner in which the use is conducted, the proposed modification will result in no 
appreciable difference from the current use. The hours of operation will remain largely the 
same as the current use (call center) and less than the original approved use (Options 
Program). Additionally, the hours of operation do not encroach into evening or weekends 
when the majority of residents are in their homes. Regardless, the office uses occur within 
the building, and do not generate noise, glare, pollution or any other noxious activities that 
would affect surrounding uses. 

There will be no change in traffic impacts as the additional employees will park on the 
hospital side of the building in existing parking lots and access the building from the rear via 
the staircase and walkway. Other than the two on-site parking spaces that provide the only 
access to the site from SE 3ffh Avenue and parking, the employees will be virtually invisible 
to the surrounding neighborhood. 

C. The community development director may aoorove minor changes in any development 
permit. provided that such change ... The Planning Director has referred this application for 
a modification to the existing CSO permit to the Planning Commission for a public hearing. 

D. The planning commission will hold a public hearing on the establishment of the proposed 
community service use. If the commission finds that the establishment of the community 
service use is in the general public interest and that the benefits to the public outweigh the 
possible adverse impacts of the use. then the commission may approve the designation of 
the site for community service use. If the commission finds otherwise, the application may 
be denied. This approval will result in the application of the community service overlay 
designation to a particular piece of land. subject to any conditions the planning commission 
may attach. There are no known adverse impacts to the immediate area or general public 
from the increase in the number of administrative staff in the building. As demonstrated in 

PMH CSO Modification Application (02/05) 14 
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RECEIVED 

DATE: 

TO: 

FROM: 

SUBJ: 

MARCH 23, 2005 

KEITH JONES, CITY OF MILWAUKIE 

STEFAN IE SL YMAN, CONSULTING PLANNER 
THE BOOKIN GROUP 

MAR 2 3 2005 

CITY OF MILWAUKIE 
~U\~IN~NG D·E:PARTMENT 

ADDITIONAL INFORMATION FOR PROVIDENCE MILWAUKIE HOSPITAL CSO 

Thank you for your call today regarding clarification of the application materials submitted on behalf 
of Providence Health System for Providence Milwaukie Hospital. First, as you requested, here is a 
summary of the site and building areas: 

Site: 
Building: 
Total Occupant Load: 
Proposed Employees 

7,238 sf (60.11' x 120.42') 
Gross Square Footage= 2,964 sf 
29 (based on 1 person per 100 square feet) 

20 Full Time Equivalent (FTE) 

In the application, a calculation of net usable area of 2,476 sf is provided which is a calculation 
based upon removing interior wall thicknesses and stair area from the gross square footage. 
However, the Occupant Load Factor in the Building Code does not require a calculation based upon 

·net usable area, so the Total Occupant Load for the building should be 29, not 24. As requested in 
the CSO modification, Providence seeks approval of a maximum of 20 employees. This 
supplemental information additionally clarifies that the proposed use, as well as the existing and 
previous uses, measure( d) employees on a FTE basis. The proposed maximum of employees may 
be composed of a combination of 1. 0 and less than 1. 0 FTE as long as the total does not exceed 20 
FTE and the Total Occupant Load. 

Second, thank you for forwarding the communication from Mrs. Snowhill regarding questions and 
concerns about the proposal. Following please find responses to her letter. 

"SIZE OF PROPERTY" The site size noted in the application is incorrect and should be 7,238 
square feet which is consistent with the site plan for the Emergency Room remodel. 

"FIGURE 1 VICINITY MAP" The purpose of this map is to simply identify the location of the subject 
site within the general vicinity. It is not intended to show the exact boundaries of the campus. 
Regardless, the precise boundary of the hospital campus is not germane to this application, as the 
request for the modification does not add or remove property, or adjust the boundary in any fashion. 

"SITE PLAN" A dimensfoned site plan will be provided. 

"COMPARISON OF IMPACTS OF PMH ACCESSORY USE PAGE 10" The existing number of 
work stations within the building does not correlate to the approved number of employees because 
some employees work less than 1.0 FTE but still maintain separate work stations. 

"FLOOR PLAN UPPER LEVEL" A dimensioned floor plan will be provided. 

"FLOOR PLAN, LOWER LEVEL" A dimensioned floor plan will be provided. Regarding the 
number of work stations as it relates to the number of employees, please refer to the above 
response related to comparison of impacts. The use of the building by the Chaplain has been on an 
occasional basis in which the Chaplain and one PMH employee (not patient) use the facility for a 
one-hour session of spiritual touch and ministry. This use, which occurs once a month or less, is 
considered to be in the category of occasional visitors and has no measurable impact. Depending 
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upon the number of work stations needed to accommodate the 20 FTE, a room may or may not 
continue to be reserved for this infrequent use. Please note, however, that with the exception ofthe 
floor plan dimensions, the interior layout of the workspace within the building is not a submittal 
requirement nor is it subject to land use review; it is illustrative only. 

"NEED DEFINITION OF 19.321.47C4" Our understanding remains that the existing Conditional 
Use approval was not affected by the reclassification of hospitals and their related facilities to CSO 
and that modifications to the approval are subject to the CSO standards. 

Please let me know if there is anything else I can provide to clarify the application. Dimensioned 
site plans will be sent under separate cover. 

PMH CSO Application: Supplemental Information (3105) 2 



ATTACHMENT 6 

February 18, 2005 

APPLICATION FOR LAND USE ACTION 

Community Service Overlay CSO -05-01 

Providence Health System- Milwaukie Hospital 

SIZE OF PROPERTY - 6,723 square feet - in an R-7 Zone 

6.1 Page 5o 

No dimension shown on Site Plan. Jurgens, Inc., map for the ER remodel shows this lot 

to be 60.11 x 120.42, for a total of 7,238 square feet. What has happened to the 

remaining 515 square feet? Was this incorporated into the hospital campus during the 

ER remodel? If so, this should have been a documented lot line adjustment. We have 

not viewed such a document. We believe that the City and the Planning Commission 

should be provided with the filing for this action, and any and all maps on record with the 

County Surveyor. Such maps and adjustments are then to be recorded with the County, 

showing the diminished size of the lot and the increased size of the hospital campus. 

We have no evidence that this has ever been done. The lot as indicated is now R-5 in 

SIZe. 

FIGURE 1 VICINITY MAP 

Boundaries for the hospital campus are incorrect. There are at least four private owners 
left on SE 36th A venue; Harvey street is not the northern boundary, Dwyer Drive is the 

northern boundary; and there are at least two private owners left n SE King Road. 

SITE PLAN 

No dimensions shown for either the lot size or building size. 

COMPARISON OF IMPACTS OF THE PMH ACCESSORY USE PAGE 10 
Current use- 5-8 for call center. Inspection on 10-19-04 showed 9 work stations on 

the first floor, plus the Safety man and Chaplain in the basement, for a total of eleven 

employees. 

FLOORPLAN UPPERLEVEL 

No dimensions shown; 16 work stations shown. 

FLOOR PLAN LOWER LEVEL 

No dimensions shown; 10 work stations --. 

This makes a total of 26 work stations. Their request this time is for 20 employees. 

Office (lA) was the former location of the Chaplain and her treatment room. Where will 

the Chaplain now treat employees? 
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NEED DEANITION OF 19.321.4 7 C 4. 

" ... an application may be allowed if . .. 'Does not affect any Gonditions specific 

ally placed on the development by the Planning Commission -or City Council."' 

The conditional use permit was placed on the entire property and should be recorded 

with the County. It runs with the land just as an easement runs with the land. You now · 

wish to place a CSO agreement on the same parcel of land. What happens to the 

conditional use permit. Should it not be removed or adjusted to reflect the situation 

correctly? 

We have also spent much time and effort to try to solve this problem amicably. Our 

agreement with Richard Smith and Rene~ King was to settle'for 9 FTE's for the present. 

It has appeared in the past that the hospital thought that they could do anything they 

needed with the conditional use property. Not So. They are now requesting to be able to 

place 20 employees here. I feel this is a real stretch for this R-7location, which should 

not have been allowed the first place. However, we have to live with past mistakes. 

-
What system do you have in place to verify conformance to the CSO in the future? Or 

will you wait until someone reports a ptoblein? They may very easily place 26 

employees in those 26 work stations. 



Jones, Keith 

. o: 
Cc: 

'11: 

.t: 

ATTACHMENT 7 

charles I wilkins [carleswilkins@juno.com] 
Sunday, April 03, 2005 12:05 PM 
jonesk@ci.milwaukie.or.us 
carlottacollette@comcast.net; desnowhill@cs.com 

6.1 Page :'3:Z. 

Subject: PROVIDENCE MILWAUKIE HOSPITAL I CONDITIONAL USE PERMIT REVISION 

3122 Balfour St . 
Milwaukie, OR 97222 
April 3, 2005 

Subject: Providence Milwaukie Hospital 
Conditional Use Permit 
Increase Employees @ 10263 SE 36th 

TO : Ken Jones, City of Milwaukie 

On or about November 8, 2004, I, Carlotta Collette and Mrs . Dorothy 
Snowhill, representing the Ardenwald/Johnson Creek Neighborhood 
Association met with Richard Smith, Providence Milwaukie Hospital [PMH] 
Assistant Administrator, and Ms. Renee King, Public Relations Officer, 
PMH, to discuss a new and/or revised Conditional Use Permit for the 
subject residential house, owned by PMH, but physically located in a R-7 
Zone as described and mapped by the City of Milwaukie. After much 
discussion in which the Land Use Planning and Zoning concepts were 
explained to the PHM representatives, the last "bone of contention" was 
"How many PMH employees would be allowed " at the subject site, assuming 

new Conditional Use Permit would be issued by the City? At the 
.elusion of this discussion the Neighborhood Assocation representatives 

u~reed that they would fully support a PMH request for nine ( 9 ) Full 
Time Equivalent(s) as this would not be overly disruptive in the R - 7 
zone and would not set an outlandish precedence should PMH acquire 
another neighborhood residence and wish to place PMH employees in it . 

The Tax Map 11E25DC, accompany ing the City's March 23, 2005 Notice of 
Public Hearing shows a minimum of another six lots between PMH ownership 
and 36th Avenue, which PMH could acquire in the future, conceivably wish 
to use for administrative purposes and apply for conditional use permits 
for fifteen to twenty employ ees . This possible use plus attendant 
associated automobile traffic, based on the size of each building, would 
change 36th Avenue to other than a residential street. This process 
would not be within the concepts of an R - 7 neighborhood with a probable 
average of two to five persons per residence and a fixed number of cars 
per house. 

In the foregoing, the August 7, 1984 Ordinance #1564 Paragraph 3 . 4 
Authority to Grant or Deny A Community Service Use, Sub paragraphs 1 and 
3 are being referred to. Sub Paragraphs 1 and 3 are even stretched by 
considering the allowance of nine FTE employees at the subject R - 7 
house. Paragraph 3, as well as the following paragraph C.1 and C.2 
applied to an R - 7 do not allow any permit to "increase the intensity 
of any use, or the density of residential use" or "Meets all requirements 
of the underlying zone and specific standards . " 

In conclusion I feel that the City is not 
neighborhood values, under the R - 7 zone, 

>ignation, if it chooses to allow twenty 
se situated in an R zone . 

Submitted by: ________________________ __ 

supporting residential 
or any other R zone 
employ ees in a residentual 

1 
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March 30. 2005 
A.P-~ Q ~ ?UQ~ 

~J~~~~ ~g-~~¥~1~tn 
At a meeting with John Gessner and Keith Jones on 3-22-05, I was shown a copy of a 

letter addressed to me dated October 21,2002 enclosing a copy of Ordinance 1564. I did 

not remember this letter. However, I found it in my files. This ordinance eliminated the 

Conditional Use designations in a number of zones, including R-7. My response of . 

October 28, 2002, pointed out that although Ordinance 1564 was effective August 7, 

1984, it was not retroactive. The Community Service Overlay zone did not apply to C-
82-17, as it was dated in 1982. In addition, I pointed out that the original permit C-82-17 

was issued to an assumed business name, Dwyer Hospital. A DBA has no legal right to 

assume or dispense land transactions. This must be done by the owner of record. 

The remainder of my response dated 2-18-05, was pertinent. I find now that this had 

already been sent to PMH so that they could correct their application. This does not seem 

fair to me. 

On 3-28-05, I picked up a copy of PMH's response to my 2-18-05 review of their 

application which was done for the A/JC NDA, as I am on the Land Use Committee. 

Their response was received by the City on 3-23-05, the day after my meeting with them. 

They did not advise me at the time that they had already forwarded a copy of my 2-18-05 

response to PMH. Now I have a copy of their response. 

PMH requests a recalculation to the total occupancy load to 29, increase from 24. NOW 

THEY HAVE ADDED A REQUEST TO MEASURE EMPLOYEES ON AN FfE 
BASIS. Now we have an explanation for the 26 work stations shown on their drawings. 

They also contend that FTE designations have been the norm in the past. This is not so. 

AT least it has never been shown on the permits. The original permit C-82-17 stated ·· 

explicitly a maximum staff of 4. No mention of FTE's. The Call Center permit dated 3- · 

25-04, indicates 5-8 employees ( even though we noted 11 work stations on our visit). 

No mention of FTE's allowed on the permit here either. 

The vicinity map is germane to my neighbors. They immediately questioned the PMH 

ownership, 

Even though the Chaplain and one other person use a room only on occasion , they 

cannot be classified as accessory administrative personnel. 
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The new transmittal from PMH now requests 20 FfE's, with the ability to go up to 24 

and then 29 employees under their Total Occupant Load figures. That's asking a lot of 

that house. And 20 or 29 people using that break room with only four chairs and a table. 

I hope Mr. Gessner remembers our discussion about FfE's. 

Remember now, the Call Center is covered by the new CSO and Resolution No., 1564. 

But the old Conditional Use (C-82-17) rode along with it, and has never been 

addressed, at least, I have never been advised that it has been cancelled. We have a title 

problem. Kaiser sold the Greeley Street property. Some day Providence may wish to 

dispose of this property also. 

There does not appear to be any process in place to check on these CSO' s once they are 
in place. Unless, of course, you wait for someone to complain. The City should have 

some way to verify conformance to the items in the permits at least on an occasional 
basis. Putting a limit on the number of employees has not worked in the past. 

19.321.10 B Uses which are estimated to generate fewer than 20 trips per day are exempt 
from this subsection B. 20 employees- 20 trips; 24 employees -- 24 trips; 29 

employees --29 trips. PMH's minimum request for 20 employees would necessitate. 

Section B's inclusion, as would 20 FfE's or more. 

This proposal does not meet the standards of the underlying zone or policy of the 

Comprehensive Plan for the R-7 Zone. It does not uphold the intent of the 

Comprehensive Plan and would have an adverse effect on adjoining properties if allowed. 

The most troubling part of this is how easy it is getting for them to change zoning on our 

street. What will stop them from reverting all of the residences they own contiguous to 

the hospital campus to administrative office use? They now own ten houses and two 

vacant lots contiguous to their campus. It is unfair to those of us who live on the wrong 

side of the street. Our property values will just go down. And don ' t tell me that I hate 

the hospital. Since last November I have been a patient at Providence PDX and 

Milwaukie on five different occasions. The hospitals love me because I have wonderful 

insurance benefits. 



Monday, October 28, 2002 

Mr. John Gessner, Planning Director 

Community Development Department 

City of Milwaukie 

6101 SE Johnson Creek Blvd. 

Milwaukie, Oregon 97206 

Dear Mr. Gessner: 
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RECEIVED 

APR 0 4 2005 

CITY OF MILWAUKIE: 
PLANNING DEPARTMENT 

This is in response to your letter of October 21, 2002, and to your telephone call of last 

week, also. 

This is the first time I have been advised of and furnished a copy of Resolution No. 1564, 
dated August 7, 1984, which established a Community Service Overlay designation for 
conditional· uses under the old Zoning Ordinance No. 1438. Resolution No. 1564 was not 

retroactive. It does not cover C-82-17. Nor does the current Community Service 
Overlay Zone CSO apply to the 1982 Conditional Use Permit C-82-17, as it, too, is not 

retroactive. 

You asked me in light of old records, time constraints, etc., would I consider dropping all 

the questionable items we have pointed out about the Option House, which is C-82-17. I 

told you that you did not answer all of the questions, and I would need to discuss this 

with some of my neighbors. 

You then stated that you had been in discussions with Public Works about the road 
closure. 

You asked us to consider blockage of the road and leaving the roadbed in place. Your 

concern was for easements. It does NOT seem likely that there are easements buried 

under the 115 foot roadbed not part of the City's right-of-way. The "Locator 

Information" the hospital initiated this year should bear this out. I feel certain that any 

easements you deem necessary will be furnished by the hospital in due course. By 

Panning Commission meeting dated 317/67, Page 4, Item '3, "We will give an easement 

for utilities to the City, whether the utilities serve the hospital or other property." 

Easements should have been in place for many years. 

NO, WE WILL NOT ACCEPT JUST BLOCKING THE ROAD AND LEAVING THE 

ROADBED IN PLACE. I have just recently been furnished a copy of the preliminary 
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meeting of the hospital and the city in January of this year for the ER/MRI addition. At 

this meeting the hospital requested permission to close the road. We were not advised of 

this until June of this year. 

We can only surmise, that once planted, this area will serve to encompass "green space" 

which may be needed for future expansion at the hospital. This has been a problem in the 

past. 

Item 1 of your letter: 

You state, "Conditions of approval of C-82-17 have been met. (See attached notice of 

approval dated October 13, 1982)" Page 3 is missing from your transmittal. Item 5 on 

Page 3 refers to out-patient early alcoholism treatment ONLY. No mention of other 
substance abuse. Item 6 refers to parking for both patients and employees. Parking 

allowed for employees only in double-car garage. FINDINGS have not been met. Permit 
should be issued to legal owner, not an assumed business name (DBA). A DBA cannot 

receive or grant legal land rights. If a Conditional Use runs with the land, as does an 
easement, we still have a problem. Reissue permit in name of legal owner. 

Item 2 of your letter: 

Refers only to early alcohol treatment clinic. No mention of substance abuse. This 

should not be difficult to adjust to include substance abuse. Community Service Overlay 

was not in effect when C-82-17 was approved, and the ordinance was not retroactive 

Item 3 of yourletter: 

Ordinance 1564 was not in effect at the time C-82-17 was approved, and it was not 

retroactive. You stated, "Findings in support of C-82-17 indicated that the clinic was an 

accessory to the hospital." This was an opinion of your city attorney. However in 1982 

the Zoning Ordinance in effect prohibited clinics in the R-7 zone in which it was located. 
This same restriction stopped a doctor's office from being built in our R-7 zone in 1984. 

Item 4 of your letter: 

Ordinance 1564 was not in effect at the time C-82-17 was approved. Recording was 

still shown to be in the county deed files. Change-of-owner notification of conditional 

use still applies as the CSO was not in effect in 1982. 

When recording with the county deed records, the permit must be titled CONDITIONAL 

USE PERMIT, not Conditions of Use. This was shown in the packet which I furnished 

you earlier this year. A law must first be passed to allow recording. Milwaukie 

Ordinance must be changed to reflect this. 
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Item 5 of your letter: 

We have no problem with the garage conversion being consistent with the conditional 

use. However, the permit should have been adjusted to show this, and to show that the 

parking of employees was now allowed on the driveway and street (three cars are usually 

involved.) You only assume that the parking was changed to the driveway. The permit 

must reflect this, as the permit prohibited parking by patients and employees, other than 

inside the double garage. 

Item 6 of your letter: 

Just adjust the permit to reflect what is happening. The permit is not covered by any 

CSO. All we ask is that the permit is current and correct. We have no problem with the 

use of the Option House. They have been good neighbors, and the employees sorely 

need on-street parking. Lets make it legal. 

You have assured me that the hospital will provide the necessary clearance from the 

Dwyers who still hold the underlying fee to the first 115 feet of Dwyer drive west of 36th 

Avenue. The City Council must still approve such vacation. We will await that action. 

Mr. Gessner, you as Planning Director, and Alice Rouyer as Community Development 

and Public Works Director, have much leeway in adjusting the conditional use. We will 

be happy if you can adjust the permit to reflect the present circumstances. All we have 

ever asked is that the City abide by its own zoning ordinance and regulations. Since all 

of this was approved in 1982, and no CSO was in effect, we question the need for 

Planning Commission approval. Just let us know of your changes. 

Sincerely, 

/; ---/-/ // .tf ~ /> ' 

Akie?'-ZJ-U:!j/' _;z:.~r~ 
Dorothy Snowhill 
10218 SE36t 

Milwaukie, OR 97222 

Cc: 

Mike Swanson - City Manager 

Alice Rouyer, Community Development 

Stefanie Slyman, Consulting Planner 

Ardenwald/JC NDA Austin Gray- Option House 
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October 22, 2004 

CONDITIONAL USE C-82-17 

RECEiVED 

APR 0 4 2005 

C!l"iTY OF :MiiiLWAIUJ:K!IE 
Pil..llJNiNilliNJG DiEIPA'RlllM!Eitlif 

In 1982, the hospital was granted a Conditional Use Permit C-82-17, for their rental 

house at 10263 SE 36th A venue, which is in the R-7 Zone, for an Alcoholic Treatment 

Clinic. Later by their own testimony, this quickly evolved into a Substance Abuse Clinic. 

No change in use was ever requested, nor was it ever approved by the City. Zoning 

Ordinance for R-7 did not then allow clinics, nor does it allow them now. Actions by 

neighbors were not deemed adequate. We had to accept the clinic, The Option Unit. 

When Providence Milwaukie Hospital (PMH) requested a permit to increase their ER 

Center, I was asked how I felt about kee~ing the Option Unit as it was located. I advised 

the City and PMH that we had no problem with the Option Unit. They had been most 

compatible as neighbors. No one would object to them remaining. However, we asked 
that a Change in Use be implemented from Alcohol treatment to Substance Abuse. We 

also suggested that the permit allow parking for three cars, as that was the norm for the 
three employees parking. We suggested that this could be accomplished by City staff 

instead of a Planning Commission meeting. We surprised to learn that the Option Unit 

was moved to Providence Portland area. Patient access may have entered into this 

decision, but surely not neighborhood resistance. 

On March 19,2004, the City approved a request for a Minor Modification of C-82-17 to 

convert the same building from a Substance Abuse program to a Family Practice Call 

Center. Again, we pointed out that the original permit was for an Alcohol Treatment 

Clinic. No Substance Abuse program had been legally allowed. Employee parking was 
said to be adequate at two spaces. 

Here again, we were met with a quandary. Clinics were never allowed in R-7, and now 

we are asked approve office space which is not allowed in R-7 as a Conditional Use or 

under the Community Service Overlay Ordinance. Conditional Use Permits flow with the 

land, just like an easement, and remain even though there is a change in ownership. 

Then after years of struggling with traffic problems on 36th A venue, a change in 

leadership at both the City (Mike Swanson) and PMH (Richard Smith), we got our street 

back. How could we do anything other than approve the request for the Call Center. 

This appeared to be low-impact on the neighborhood, as well as offering PMH use of 

their facility. This was a trade-off because PMH had closed the eastern portion of Dwyer 

Drive and seeded it. 
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In May of this year we noticed three cars parking at the Conditional Use house. The 

permit allowed only two cars. We were also in formed that the Chaplain was using the 

basement for what was called "Faith Healing." Emails between Carlotta Collette and 

Renee King- employee advised of parking restrictions; the Chaplain was conducting 

pastoral sessions with employees only (Not covered by Conditional Use Permit). 

In June and early July, we noticed a third car parking in front of the Cond. Use House. 

The occupant was leaving one afternoon at about 4 PM when I was backing out of my 

driveway. I advised him that he was putting his employer in jeopardy by parking there. 

He introduced himself as the new Safety Manager for PMH, and was unaware of the 

parking restrictions. I asked him to talk with Renee King about the Conditional Use also. 

In July I was invited to the Founder's Day meeting at PMH. This was an opportunity to 

discuss the Conditional Use Permit with Renee King. I checked with the City to see if 

PMH had requested a change in use. Not so. On entering PMH, a volunteer tried to 
direct me, and I explained that I lived on he back street. She said, "Oh, you're that nasty 
lady.'' She paused, and then said, "Oh, we used to call you that nasty lady, but we don't 

any more." 

Debra Barnes was also in attendance, so I asked her to accompany me to meet with 
Renee King. Renee felt that as long as the activity was hospital oriented, they did not 

need to get prior approval. Not so. I asked her to call John Gessner. John finally had to 

call her and advise that they needed to ask for a Change in Use. 

By letter of July 29, 2004, PMH has requested another Minor Modification to C-82-17 to 

ask for a change in allowed accessory use from out patient services to administrative 

offices. They again refer to Option Substance Abuse Program. Wrong, again. Substance 
abuse was never legally approved by the City. The new use would violate previous 

conditions of approval for the site. Conditional Use still applies even though it is covered 

by CSO zoning. How could new uses (more employees) result in fewer impacts on the 

neighborhood. Under both the Conditional Use Ordinance and CSO Ordinance, change 

in use must have prior approval .. 

An inspection on 10-19-04 was as follows: 

I called Renee King to advise that Les Wilkins and I will be viewing the house because 

they had requested a change in use . We are with the Ardenwald Johnson Creek NDA 

Land Use Committee. I left my number on her cell phone, and when I did not get a 

return call in a few minutes, I left a message on her voice mail. We entered the house 
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just before noon, called several times, with no answer. The first floor three bedrooms set 

up as offices, with desks and computers running; one large meeting room with lots of 

chairs (living room); kitchen with stove and refrigerator; two bathrooms; entryway. 

The double garage had five call stations with phones and computers, all manned. The 

sixth station was unoccupied and held no computer. Basement has a large room with a 
fireplace and some storage items; kitchen area with sink and appliance hook-ups; a 

locked door (learned later this belonged to the Safety Manager); A small treatment room 

with large Master Massage table in the middle; small water fountain; CD player; radio 

and various small furniture and objects on shelves. 

We had just about finished in the basement when Renee King came down the stairs. She 

was most annoyed with me for entering private property. Les and I explained that we 

had to view the house to be able to compile a report for the NDA. Renee said that the 

Planning Commission would hear the request. Les explained that our report would go to 

the Planning Commission also. 

We discussed the treatment room. Renee stated this was not a treatment room. The 

Chaplain used the room for "healing touch" therapy with their employees only. This is 

not allowed now under the Conditional Use, nor was it requested in their 7/29/04letter. 

By her Email on 5-10-04, she indicated the Chaplain used the room for "pastoral services 

outreach." Why the need for a massage table? 

We asked about the locked door. She stated that it was the Safety Manager. He 

apparently only works one-half days for PMH and half-days for St. Vincents. 

We asked about the three rooms upstairs with computers running. She did not know who 

used them or what they were used for. 

After more talk, Renee will try to set up a meeting with all the employees present. That 

was fine with us. She called later to say that Dana White from Providence Portland 

wanted to join us. That is fine with us. The meeting will be held on Tuesday Oct. 26, at 

12:30 PM, we are to meet on the patio (back porch). I advised Carlotta. She will join us 

if she can work it in her schedule. 

Permit wants to change hours from 8 AM to 7 AM. No reason given 

Permits asks to allow visitors. No explanation. Could this include visitors t the 

Chaplain? 
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5 working stations in garage, plus 3 desks on first floor, plus the safety man in the 

basement, and the Chaplain. This makes 10 employees already. Letter stated that 

would not exceed 8 employees. Large room in the basement and large room upstairs 

could be expanded to more uses. Need some information about these. 
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November 8, 2004 

RECEIVED 

APR 0 4 2005 

CITY OF MILWAUKIE 
PLANNING DEPARTMENT 

Carlotta, Les, and I met with Richard Smith, Assistant Administrator of PMH and Renee 

King, Public Relations Officer of PMH, at the Option house on 3()lh Street. Les and I 

have each received three Requests for Change of Use for the Conditional Use at this 

house in the last month. 

The first wanted to include the Safety Man in the count of 8 employees which were 

authorized in the permit. No mention of the Chaplain's use. Les and I visited the site and 
found they already had ten employees. Not quite up front with us. We then received a 

permit request for 13 employees which included the Safety man, but not the Chaplain. 
Dana White of Providence Portland Regional Real Property, and Renee King met with 
John Gessner on 10-28-04. He ran them through the process and advised them to make 
up their minds how they wanted to use the property. He did not want to go through this 
again next year. They then submitted a new request for 20 employees with only the 
designation of administrative office use. Not adequate for the pelmif process. The felt 
they could use the house anyway they chose since To,Larsen advised that the house had 
been converted officially to an "office" occupancy since 1982. Not so. Tom spoke of the 
Building Code designation only. He knew it had councilors and patients. What else 
could he call it. The Zoning Code determines the usage. We so advised them. 

We also advised them that the house was in R-7 Zone, and even in 1982 when the 
original Cond. Use Permit was issued, clinics and offices were not allowed in R-7. 

The City did give them the Cond. Use Permit. Ea~~this ye~ when PMH requested to 
~·~ ~t/:!.. P'nr c.77r~ Change the Use of the permit to a Call Center for · a.t~ physicians, I approved 

the change. Low impact employment- 8 employees. PMH had closed down the eastern 
end of Dwyer Drive, and gave us a quiet street again. This was pay-back time for the 
hospital. Zone 7 still does not allow offices. But the Conditional Use runs with the land. 

After much discussion, we advised PMH to submit a new request for 9 FfE's. This 

would include the Safety man and the Chaplain. They will need to submit this to the 
Portland Regional Office. We await their next move. 
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MILWAUKIE 

To: Planning Commission 

From: John Gessner, Planning Director ~ 

Date: April 12, 2005 
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Subject: File AP-05-01 Appeal of Planning Director's Determination 

Location: 2540 SE Lark Street 

Owner: Michael Hamersly 

NDA: Island Station 

Action Requested 

Deny the appeal thereby confirming that no more than 3 dwelling units are 
allowed for zoning purposes at 2540 SE Lark Street. 1 

Background 

The appellant requests that the Planning Commission make the following rulings: 

• Dismiss the staff determination that no more than 3 dwelling units are allowed. 

• Deem that 4 dwelling units are allowed. 

In December of 2001, the City ordered the appellant's building at 2540 SE Lark 
vacated for various building code violations. The building contained 4 dwelling units at 
that time. Staff subsequently investigated the zoning history of the property and could 
find no evidence supporting zoning permission for 4 units. After some time, the 
appellant submitted a formal request for a zoning determination. In response, Staff 
upheld the prior 3-unit determination in the July 9, 2003 decision. No appeal was filed 
within the period specified in city code and the appellant made numerous requests for 

1 The building is located on the south side of Lark Street, just east of the 261
h Avenue intersection . 
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reconsideration of the decision.2 Staff declined these requests on legal grounds. The 
appellant submitted a new request for determination, which repeated the prior 3-unit 
determination. The staff decision staff was issued on March 8, 2005 and was 
subsequently appealed. (See Attachment 1 for the decision and related 
correspondence) 

Key Issues 

1. The Staff determination in based upon the following grounds as 
documented in the March 8, 2005 decision: 

a. Milwaukie utility billing records show three historical units of sewer 
service. 

b. Clackamas County Assessor records indicate the property has been 
historically taxed for three dwelling units. 

c. Arguments provided in favor of a finding that four units should be allowed 
cannot be supported. 

2. The appellant has made the following arguments: 

a. An appeal of the July 9, 2003 decision was not filed due to poor health of 
the appellant's agent.3 

b. Planning staff erred and provided incomplete information to the appellant 
as part of the City review of a partition application in 2001. 4 

c. The previous owner has stated that the building contained four units 
during his ownership.5 

d. Information in support of 4-units as required under city code governing 
non-conforming uses includes the following:6 

1. Building Permit History: The building was constructed in 1936, no 
such records exist. 

2. Zoning Regulations in effect at the time of construction: Same as 
above. 

3. Demonstration that the non-conforming condition existed prior to 
adoption of applicable code: There have been 4 electric meters on 

2 Zoning Ordinance 19.1001.4 requires appeals to be filed within 14-days of the mailing date of the 
decision. 
3 October 14, 2004 letter of Appellant. See Appellant Attachment E. 
4 MLP-01-03. See letter of Ken Kent, Associate Planner, December 7, 2001, Appellant Attachment #2. 
5 Documentation not provided. 
6 Zoning Ordinance 19.809. See Appellant's submission, pages 1- 10. 

Planning Commission Staff Report 
AP-05-01 Hamersly 

April12, 2005 
Page 2 of 5 
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the building since 1960. Photographs from 1976 demonstrate four 
units. 

f. Proof the situation has been maintained over time including:7 

1. Utility Bills: City billing records are in error. 

2. Income tax records: Not applicable. 

3. Business Licenses: Not applicable. 

4.. Telephone and Business Listings: None exist 

5. Dated Advertisements: The 1997 sales advertisement indicates 4-
units. 

6. Building, land use, development permits: None found. 

Analysis of Key Issues 

The key question for the Commission is: 

"Does sufficient evidence exist to support a finding that four dwelling units have been 
legally present and should therefore be allowed?" 

The only matter in question is whether the property legally contains 4 units based on 
non-conforming rights. Staff believes there is not sufficient evidence and that there is 
doubt as to some of the appellant's arguments that weighs against finding in favor of 
the appeal. Staffs reasoning follows: 

1. With 3 units, the property is nonconforming with regards to parking, covered 
parking, and lot area requirements per dwelling. Staff has deemed that 3 units 
are allowed based on City and County administrative records, which show the 
property containing 3 units as far back as 1976. The appellant argues that 
these records are inaccurate. 

2. The appellant has not produced business or personal records from prior 
owners, or other sources that demonstrate city and county records are 
inaccurate. 

3. The presence of 4 electric meters, by itself, is not sufficient evidence that the 
four units are legal; the circumstances of their installation may only be inferred. 
It is not unusual for a multifamily structure to have meters for individual units, 
and a meter for common utilities like outdoor lighting, heating and air 
conditioning, and the like. Alternatively, it is possible that the four meters were 
installed to serve four units. Mr. Hamersly has submitted letters from PGE that 

7 Staff believes business records including tax information should be available. A Business License 
has historically been required for operating rental units. 

Planning Commission Staff Report 
AP-05-01 Hamersly 

April 12, 2005 
Page 3 of 5 
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indicate service was installed in 1964 and from David G. Allen of Industrial 
Commercial Electric, that in his opinion the meters date back to the 1960s. 
(See Appellant Attachment 28 and 32.) 

Staff believes that this information, while suggestive, does not discount other 
compelling evidence, and does not dismiss other explanations as to when the 
meters were actually installed, and for what purpose. 

4. Staff believes that the appellant has not conclusively demonstrated non­
conforming rights to 4 units under Zoning Ordinance 19.1001 Director's 
Determinations and 19.809 Determination of Nonconforming Situations. 

5. While not directly germane to the proofs that must be made to demonstrate 
non-conforming rights to 4 units, the following circumstances have been 
considered: 

a. The number of dwelling units was not disclosed in the appellant's 2001 
application for minor land partition. Had the partition been approved, the 

. site would have been further reduced below minimum lot area 
requirements per dwelling. 

b. The appellant and previous property owners' accepted utility billing and 
tax assessments based on 3 units for almost 30 years. 

Code Authority & Decision-Making Process 

Milwaukie Zoning Ordinance Title 19 Section: 

809 Nonconforming Situations 
1001.3 Directors Determinations 
1011.3 Minor Quasi-Judicial Review 

This application is subject to minor quasi-judicial review, which requires the Planning 
Commission to consider whether the applicant has demonstrated compliance with the 
code sections shown above. In quasi-judicial reviews the Commission assesses the 
application against approval criteria and evaluates testimony and evidence received at 
the public hearing. 

The Commission has the following options: 

1. Deny the appeal and adopt the recommended findings and conclusion. 

2. Approve the appeal and adopt findings in support of approval. 

The final decision on this application, which includes appeals to the City Council, must 
be made by June 28, 2005, in accordance with the Oregon Revised Statutes and the 
Milwaukie Zoning Ordinance. 

Planning Commission Staff Report 
AP-05-01 Hamersly 

April 12, 2005 
Page 4 of 5 
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Recommended Findings and Conclusion in Support of Denial 

1. A Director's Determination was issued on July 9, 2003 specifying that that 
premises located at 2540 SE Lark may contain no more than three dwelling 
units. A timely appeal against that decision was not made. 

2. The appellant resubmitted a request for a Director's Determination that four 
dwelling units should be recognized for zoning purposes on February 28, 2005. 
A Director's Determination was issued on March 8, 2005, specifying that that 
premises located at 2540 SE Lark may contain no more than three dwelling 
units. The property owner subsequently appealed that decision. 

3. The February 11, 2005 letter to the appellant and the March 8, 2005 Director's 
Determination is incorporated into these findings by reference and contains the 
appropriate reasoning for denial of the appeal including the following: 

a Milwaukie records indicate that three units of sewer service have been 
historically billed to the property. 

b. Clackamas County Assessor records indicate the property has been 
taxed for three dwelling units since at least 1976. 

4. The appeal is denied upon the applicant's failure to demonstrate legal non­
conforming use status for more than three dwelling units in accordance with 
Zoning Ordinance Section 809 

Attachments: 

1. March 8, 2005 Director's Determination 

2. Appellant's Documentation 

Planning Commission Staff Report 
AP-05-01 Hamersly 

April 12, 2005 
Page 5 of 5 



March 8, 2005 

Mr. Michael Hamersly 
P.O. Box 82921 
Portland, OR 97282 

ATTACHMENT 1 
C I T Y 0 F 

MILWAUKIE 

Re: Director's Determination for 2540 SE Lark Street 

Dear Mr. Hamersly: 

6.2 Page 

This letter is in response to your February 28, 2005 request for a Director's Determination 
wherein you ask that the City determine four dwelling units should be recognized for zoning 
purposes. Accordingly, I have considered the request and concluded that the structure may 
only be used for three dwelling units based on the following as previously documented to you: 

• Milwaukie utility billing records indicate three units of sewer service. 

• Clackamas County Assessor records indicate the property has been historically taxed 
for three dwelling units. 

• Arguments provided in favor of a finding that four units should be allowed cannot be 
supported. 

This determination may be appealed to the Planning Commission under provisions of Zoning 
Ordinance Section 1001.4. My letters of February 11, 2005, December 28, 2004, November 7, 
2003, September 18, 2003, and July 9, 2003 on this matter are incorporated in this decision by 
reference. 

Sincerely, 

John Gessner 
Planning Director 

copy Mike Swanson, City Manager 
Gary Firestone, City Attorney 
Milwaukie Planning Commission 

COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Plann1ng • Building • Fleet • Facilities 

610 I S.E Johnson Creek Blvd. Milwaukie. Oregon 97206 
PHONE: (503) 786-7600 • FAX: (503) 774-8236 



February 11, 2005 

Mr. Michael Hamersly 
P.O. Box 82921 
Portland, OR 97282 

Re: 2540 SE Lark Street 

Dear Mr. Hamersly: 
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MILWAUKIE 

This is in response to your additional request for reconsideration of the July 9, 2003 
decision finding that no more than three dwelling units are allowed under city zoning 
regulations. The City of Milwaukie entrusts the Planning Director with the 
responsibility to apply zoning regulations based on fair consideration of facts and 
circumstances and to make just and legal decisions accordingly. You have argued 
that my prior decision should be reversed for the following reasons: 

• Your consultant Jim Griffith did not inform you of the July 9, 2003 decision and 
subsequently passed away following an illness. 

• The City of Milwaukie and Clackamas County records have been historically 
incorrect with regards to the number of dwelling units. 

• Historically, the building has had 4 electric meters indicating four dwelling units. 

We rely upon our judgment and the credibility of information and circumstances at 
hand to guide our decision-making. Having revisited the case as often as has been 
requested, I am confident in our knowledge of relevant facts and circumstances. 
Accordingly I have again considered the following: 

• City of Milwaukie utility billing records have historically assessed the property 
for three dwelling units. 

• Since their 1976 site inspection, Clackamas County has assessed the property 
for three dwelling units. 

COMMUNITY DEVELOPMENT DEP?RTI\~ENT 
Engineering 0 Opera[lons o Plann1ng @ Build1ng a Fleet Facilities 

6 I 0 I S. E Johnson c,-eek Blvd , l'v1ilwauk1e, Oregon 9 7 206 
PHONE: (503) 786-7600 .., FAX: (503) 774-8236 



Mr. Michael Hamersly 
February 11, 2005 
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6.2 Page g 

• The failure to identify the number of dwelling units in your 2001 application for 
partitioning casts doubt upon present arguments. As you know that application 
could not be approved as it did not meet minimum lot area requirements per 
unit. 

This letter confirms the July 9, 2003 decision. There is no further redress through city 
procedure. 

Sincerely, 

'\.0~ 
Jo~n Gessner 
Planning Director 

copy: Mike Swanson, City Manager 
Gary Firestone, Cit Attorney 
Tom Larsen Building Official 
Lindsey Nesbitt, Associate Planner 
Address File 
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Directors Determination 
Request 

February 28, 2005 

RECEIVED 

FEB 2 8 2005 

CITY OF MILWAUKIE 
PLANNING DEPARTMENT 



PDXLANDLLC 
P.O. Box 82921 
Portland, OR 97282 

February 23, 2005 

1 John Gessner 
City of Milwaukie Planning Director 
6101 SE Johnson Creek Blvd 
Milwaukie, Or 97206 

Dear John, 

6.2 Page 

Thank you for your recent response, the letter dated February 11, 2005, to some of my questions and new 
information raised at our meeting on January 2, 2005. Apparently at the meeting I did not communicate clearly 
to you that I would like a Second Directors Determination made, and that I do not want your earlier (July 9, 
2003) decision reversed. Hopefully now that I have cleared up this mis-communication you will issue a Second 
Directors Determination. 

j 

To make sure that we do not have another mis-communication I will go over our previous communications and 
discussions on this issue in a brief outline bellow ( 1-10 }, since you are familiar with this information. Then in 
more detail with attachments (A - F ) that follow. Please contact me if any information is not clear and I will be 
more then happy to work with you, so we both have the same understanding of this request for a Second 
Directors Determination 

1. As previously agreed and acknowledged that; 
2. You, the Director, can make a Second Determination. 
3. A previous appeal is not necessary to receive a Second Directors Determination. 
4. There is substantial new information that warrants a Second Directors Determination. 
5. The original July 9, 2003 was both procedurally and substantively proper. That it does not need to be 

reversed or appealed That the new information simply requires a Second Directors Determination 
6. The City of Milwaukie has finite resources. That the fee for a Second Directors Determination should be 

made and additional staff needed in excess of the fee will be covered by me. 
7. The City can find the staff time to issue a Second Directors Determination since the City just spent the 

time to issue a three page letter on February 11,2005, (the original Determination was a one page letter.) 
8. The only way I can proceed in the City of Milwaukie Planning is if I receive a Second Directors 

Determination. I would be unable to make an appeal without a Directors Determination. 
9. I would want to appeal the fact my Four-Plex has been Determined to be a Three-Plex. That since I read 

the facts in this case to support a Four-Plex and you have not. That a third party will have a different 
view and this is what I have wanted and asked for since September 15,2003 and have been given several 
different reasons why City would not preform its public service for me and make a 2nd. Determination. 

10. To date all of the Cities previous reasons for not issuing a Second Directors Determination, (see above 1-
7), have been met and resolved. 

Therefore I am requesting that a Second Directors Determination be made on the 2540 SE Lark St., Milwaukie, 
OR 97222, to decide if it has historically been used as a Four-Plex. I will include the fee with this letter. Please 
see the following attachments which make the case for four-units. Also contained in this letter are attachments 
that pertain to the February 11, 2005letter. I believe the February 11, 2005letter contained errors and have 
provided documents in support of this claim 

Thank you again for your help and time in resolving this matter and I look forward to a Second Directors 
Determination; r\ 
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ATTACHMENTS A-F 



' 
Allacbmenls to February 23, 2005 leucr that suppcn poinls 1-10 6~2 Page Attachment A 
1. We have agreed that the City ofMilwaukie planning director can make a second 
determination on this request under ORS 227.180 (1)(a) Review of action on permit 
application, and also under City of:Milwaukie Code, Section 19.1001.4 D. (See attached 
A2.) "Decision to Issue. The director shall have the authority to consider the request for 
an interpretation." 

2. I requested a second determination be made on October 12, 2004 and paid the fee. 
At that time it was denied by you in the From of a telephone message left on my voice 
mail November 2, 2004. The reason for declining this second request was due to the fact 
that Mr. Griffith, on my behalf, did not appeal the original determination. We discussed 
the fact that not filing an appeal does not automatically mean further directors request 
should be declined. That new information may come to light after the appeal deadline 
necessitating a second determination. Which is what has occurred in this case. 

3. In November 2004 you decided that you did not want to answer questions or help 
with this matter any longer and recommended in a letter dated November 11, 2004 that I 
communicate directly to the City Attorney Gary Firestone.(See attached B .) I was 
surprised by this decision and after writing to you and Alice Rouyer the position was 
changed and you sent a letter on December 28,2004. (See attached C.) Informing me 
"As previously communicated to you, materials submitted on October 14, 2004, do not 
contain substantial new evidence that would warrant reconsideration of the July 9, 2003 
determination." Substantial new evidence is subjective so I needed more information as 
to what you considered substantial since I felt by providing an additional thirty pages of 
new information to the previous ten pages is substantial, especially considering that two 
:floors ofthe building were missed in a 1976 tax appraisal and in the original July 9, 2003 
determination and thus my desire for our meeting on 1/2/2005 to better understand how a 
person ever could meet your definition of substantial. 

4. In our meeting on January 2, 2005 we discussed several possibilities to look at 
this new information that has been uncovered after the July 9, 2003 determination. Not 
once do I remember asking or arguing to have the July 9, 2003 decision reversed. (See 
attached D. Letter February 11, 2005 from John Gessner to me.) "You have argued that 
my prior decision should be reversed for the following reasons:". I have then and now 
maintained that your original July 9, 2003 ruling was both procedurally and substantively 
proper and have stated so on a number of prior occasions, (See attached E, letter sent to 
you from me on October 14, 2004.) In which I state" .. . I realize and appreciate that you 
have already made a determination which was both procedurally and substantively 
proper ... "However with the new information discovered and provided to you I am hoping 
for a different outcome. 

I 



6.2 Page l3 
Attacbmcnts to February 23,2005 letter that supports points 1-10 Attachment A 1 

I have simply been asking for a second directors detennination. (Not an appeal or 
reversal of the first detennination) Please let them drop and we can focus on this request. 

5. During the meeting on January 2, 2005 we discussed a second directors 
interpretation being issued, it was no longer now about not having substantial new 
information, we both agreed that there is substantial new information. That it was 
about money and the City not having enough resources to review the new 
information and make a determination. 

6. After receiving the February 11, 2005letter (See attached D.) it appears that the 
City can find the time and resources to review all the information in this request. 
The letter did in my view contain serious errors which I hope to correct in the 
attachments please see G-U2. 

As you know without a directors determination I am unable to appeal this case, which is 
something I want to do. I believe that we have been looking at the trees so long we can 
not see the forest and I would appreciate a new set of eyes looking over all the 
information. 

From all our discussion I can see no reason as to why you cannot take ten minutes and 
issue a second directors determination. The first one was a single paragraph with three 
sentences on one page as to why you came to your conclusion.(See attached F.) This last 
letter just discussing this issue was three pages. Again if the $50.00 fee does not cover 
you taking ten minutes to simply write the one page, please let me know and I will pay 
the City the cost of writing the determination. 

Thank you again for your help. I look forward to a second directors determination being 
made. 

2 
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Attachments to Februmy 23, 2005 Letter that support pointsl-9 • Attachment . A' 
Chapter 19.1000 

ADMINISTRATIVE PROVISIONS 

Sections: 
19.1001 
19.1002 

19.1003 

19.1004 
19.1005 
19.1006 
19.1007 

19.1008 
19.1009 
19.1010 
19.1011 
19.1012 
19.1013 

19.1044 

Administration. 
T"JDJe limit and appeal 
from ruling of plaDDing 
commission. 
Form of petitions, 
applications and appeals. 
Repealed by _Onl. 1907 • 
Concurrent reviews. 
Filing fees • 
Applicable standards and 
criteria. 
Ex parte contact. 
Decisions. 
Repealed by Ord.1907. 
Procedures. 
Recess of hearing. 
Time limit on a permit 
for a conditional use or 
variance. 
Permits, inspections and 
occupancy approvals 
required. 

19.1001 Administration. 
19.1001.1 Authority. The planning 

director shall have the authority to apply, 
interpret, and enforce the provisions of this 
title. An appeal from a ruling by the planning 
director regarding a requirement of this title 
may be made to the planning commission 
under provisions of this section. 

19.1001.2 Application and Fee 
Required. Applications and requests for 
actions authorized under this title shall be 
made in accordance with provisions of this 
chapter. Application and other applicable fees 
as established by resolution of the city council 

6.2 Page l'f 
19.1001 

shall be paid at the time the application or 
request is submitted . 

19.1001.3 Consistency with Statute. 
Applications for action authorized under this 
title shall be processed in accordance with 
Oregon ~sed Statutes Chapter 227.178. 

19.1001A PlaJmiag Directors Inter­
pretations. 

A Purpose. The planning director's 
_interpretation process is establish~ 
unclear "'oJ ambiguous tenns. phrases, and 
proviSIOns within Titles 14-Sigo Ordinance, 
17-Subdivision Ordinance, and 19-Zoning 
Ordinance. This process may be used 
independent of, or concurrent with, 
applications for a particular permit or land use 
application. All director's interpretations are 
subject to appeal in accordance with this 
section. 

B. Requests. A request for an 
interpretation shall be made in writing to the 
director. The director may develop guidelines 
to govern the request process. 

C. Independent Interpretations: The 
director may issue interpretations independent 
of a request by another party. 

D. Decision to Issue. The director shall 
have the authority to consider the request for 
an interpretation. The director shall respond 
within fourteen (14) calendar days after the 
request is made, as to whether or not an 
interpretati~. -- - ····--

E. Dkector may Decline. The director is 
authorize4: to issue or decline to issue a 
requested interpretation. The director's 
decision to issue or decline to issue an 
interpretation is final when such decision is 
mailed. 

F. Written Interpretation Mailed. If the 
director decides to isSiieairinte1pretation as 
requested, it shall be issued in writing and 
shall be mailed to the person requesting the 

308-165 (Milwaokic, Supp. No_ 2, 11-02) 
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6.2 Page L'5 

Novembu 11, 2004 

Mr. Michael Hamasly 
PDXLandU.C 
POBox 82921 
Portland, OR 97ti2 . 

Dear Mr. HametSly: 

This letter is in respoase to )lOUIS of November 3, November 4, 2004. Novembec S, 2004 • 
November 9, 2004, and Noveanber 1~ 2004. This .... !ldtt.rJaas bccu .rcfan:d to City Aaomey 
Gary FirestODe, lrith whom you should COII1UIUIJieaf. Mr. F'm:saone may be contactl!d 
at 503-222-4402.. All thture inqairics rca:ivcd by 1be wiD be directed ft) the Mr. Fi:restoile 
for his response. 

Sinccrcly • 

1'~ 
JobnGesmer 
Planning Director 

copy: Gary FircatoDc. City Attorney 
Mike Swaoson. City Maaager 
Alice Rouya-. Community Developme.nt & 
Tom Larseo, Buildins Official 
2540 SE Lark Address F"tle 

Works Director 

·. 

) 
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Attachments to February 23, 2005 Letter that support pointsl-9 • Attachment c . 
6.2 Page l~ 

Mr. Michael Hamersly 
December 28, 2004 
Page 2of2 

• If a decision under either Section 19.809 or Section 19.1000 is made denying the 
request, the applicant may appeal to the Planning Commission within specific 
time limits. As you know, the time period to appeal the July 9, 2003 
determination bas long expired . 

• Alternatively, there is no legal recourse if the Planning Director declines a request 
for interpretation under Section 19.1001 as authorized under Section 
19.1001.4(E). 

5. Your final question is what can you do to have new information considered by the City. 
The City considers the matter regarding the number of units Closed as previously 
communicated to you. 

However, you may submit any substantial new evidence that shows that the previous four 
units were legal. We will determine whether the additional information is sufficient to 
justify reconsideration. As previously communicated to you, materials submitted on 
October 14,2004, do not contain substantial new evidence that would warrant 

. reconsideration of the July 9, 2003 determination. 2 
. . . 

· I hope that this letter fully answers your questions. You.may wish to speak to your attorney as to 
whether you have a claim against the seller of the property regarding the number of units or the 
condition ofthe building with regards to applicable building code at time of purchase. I can be 
r~hed at 503-786-7652 sbonJd you wish to discuss this matter . 

Sincerely, 

'll<)~ 
Jolm Gessner 
Planning Director 

copy: Gary Firestone, City Attorney 
Mike Swanson, City Manager 
Alice Rouyer, Community Development & Public Works Director 
Tom Larson, Building Official 
Planning Staff 
Address File 

2 You were previously informed of this decision and the application fee was returned . 
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MILWAUKIE 

February 11, 2005 

Mr. Michael Hamersly 
P.O. Box 82921 
Portland, OR 97282 

Re: 2540 SE Lark Str~t 

Dear Mr. Hamersly: 

This is in response to your additional request for reconsideration of the July 9, 2003 
decision finding that no more than three dwelling units are allowed under city zoning 
regulations. The City of Milwaukie entrusts the Planning Director with the 
responsibility to apply zoning regulations based on fair consideration of facts and 
circumstances and to make just and legal decisions accordingly. You have argued 
that my prior decision should be reversed for the following reasons: 

• 

• 

• 

Your consultant Jim Griffith did not inform you of the July 9, 2003 decision and 
subsequently passed away following an illness . 

The City of Milwaukie and Clackamas County records have been historically 
incorrect with regards to the number of dwelling units . 

Historically, the buDding has had 4 electric meters indicating four dwelling units . 

We rely upon our judgment and the credibility of information and circumstances at 
hand to guide our decision-making. Having r~visited the case as often as has been 
requested, I am confident in our knowledge of reievailt facts.and circlimsb:mces . 
Accordingly I have again considered the foll~lng: : · · · · 

• City of Mil\\•aukie utility billing records have historiCally assessed the property 
for three dwelling units. 

• Since their 1976 site inspection, Clackamas County has assessed the property 
for three dwelling units. 

• -
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Mr. Michael Hamersly 
February 11, 2005 
Page2of3 

6.2 Page L8 

• There is no record that your predecessor in ownership sought to correct the 
presumed errors with regard to county tax records and city utility charges for the 
difference between 3 and 4 dwelling units. 

• There is no record of subsequent efforts to correct the presumed errors with 
regard to county tax assessment records for the difference between 3 and 4 
dwelling units. 1 

• There is no record of communication with the City to correct utility billing 
records prior to July 2003. 

• I communicated with Mr. Griffith both verbally and by mail following the July 9, 
2003 decision. 

I find that the July 9, 2003 decision stands based on consideration of the 
circumstances above and as follows: 

• 

• 

I believe that Mr. Griffith was knowledgeable and diligent in · representing your 
interests throughout the period in which I worked with him. In speaking with Mr. 
Griffith following the July 9, 2003 decision not once did he mention any 
circumstance of his personal life or health that that would have lead me to 
reconsider the decisi~ •. which I certainly would have out of basic human 
eompassion. I am uncomfortable with your contention that Mr. Griffith did not 
communicate with you and faDed his professional obligations to pursue an 
appeal due to his health conditions. 

Notwithstanding the above, whether or not Mr. Griffith informed you of the July 
2003 decision does not change either the facts of the case nor the applicable 
law governing appeal rights. 

• ~City Attorney adyised. ~Jhroughout the .review process a_nd I have acted 
in accordance with that advice. 

• The failure to correct tax and utility billing records casts doubt upon the 
contention that the building has always and properly contained four dwelling 
units. 

However, it is noted that you filed a tax appeal on 12130103 erroneously aUeging that ·City 
of Milwaukie declared it was not a legal multifamny unit and has denied its use as a IMng 
structure• 

• -



Attachments to February 23, 2005 Letter that support pointsl-9. 

6.2 Page ~q 

Mr. Michael Hamersly 
February 11,2005 
Page 3of3 

Attachment D 2 • 

• The failure to identify the number of dwelling units in your 2001 application for 
partitioning casts doubt upon present arguments. As you know that application 
could not be approved as it did not meet minimum lot area requirements per 
unit. 

This Jetter confirms the July 9, 2003 decision. There is no further redress through city 
procedure. 

Sincerely, 

f\.~~ 
Jo~n Gessner 
Planning Director 

copy: Mike Swanson, City Manager 
Gary Firestone, Cit Attorney 
Tom Larsen Building Official 
Lindsey Nesbitt, Associate Planner 
Address File 



Attachments to Febmazy 23, 2005 Letter that support pointsl-9. 

October 14,2004 

Mr. John Gessner 
Planning Director 
City ofMilwaukie 

POX LAND LLC 

6101 S.E. Johnson Creek Blvd. 
Milwaukie, OR 97206 

Attachment E • 
6.2 Page :Z...O 

Re: Request for a second Planning Director's Determination concerning 2540 SE Lark. 

Dear Mr. Gessner, 

1 ·--- I am writing in hopes ofhaving another determination made on the property at 2540 SE Lark, 
Milwaukie. I realize and appreciate that you have already made a determination on this property, 
which was bolh procedurally and substantively proper. That it is within your power to decide if you 
will, or will not, make an additional determination. Please take a moment and consider some 
lDlfortunate circumstances that might allow you to make another detennination. 

Over the course of the time needed to reacll a determination, the person whom I had hired to wodc 
with you, Mr. Jim Griffith, developed cancer and has since passed away fiom this tern ole disease. 
During the course ofbis chemotherapy treatments (a four month time frame), he missed deadlines 
and did not completely research the recoros to uncover all of the pertinent infonnation needed to 
provide you an accurate picture of this situation, whi~ of COUI'St; ~allow the best determination 
poss10le. l was not aware of the seriousness ofhis personal tragedy until after the deadline bad passed 
and I inquired why it was missed 

Mr. Griffith did ask the City for another decision with out explaining the entire reason (his cancer), 
for missing the first dead1ine. I can only speculate to why he did not include this most pertinent 
infonnation. Pethaps be 1hought nxletenninations were assured if asked for, this was a mistake on 
his part, he should have fully explained the cimnnstances. 

I believe this request to be valid and wxlerstandable due to the following circumstances. That 
the person who was working on this matter became tenninately ill with cancer, thereby not 
uncovering all the pertinent facts which are now incl~ then became sick following an 

• 



Attachments to Fehmacy 23, 2005 I .etter that support pointsl-9. Attachment El. 
6.2 Page ~( 

operation, and missed a deadline. Please use your rightful power of office. under Milwaukie's 
City Code Section 19.1001.5 D; which states '"Reactivation of rejected applications may only be 
made by resubmission of a complete application and fee." 1 have enclosed the request for 
another determination, which contains new information, along with previous known facts in this 
case and the fee. I am hoping that 1his section of Code was written to help cover these types of 
unforeseen circumstances and wou1d allow the City to help my fiunily and me by making 
another detennination. 

Thank you for your Wlderstanding and consideration in this matter. 

Best regards. '1 

(
.· i \ \. 

.. ...--.... J \ 
I ( . r . j 

l V\~/"-+-\ \ 
Michael Hamersly, Member, 

PDX Land LLC. 

' ·....._ ___ _ 

• .. 
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July 9, 2003 

Mr. Jim Griffith 
11825 SW Greenburg Road, Suite A3 
Tigard, OR 97223-6460 

Re: 2540 SE Lark Street 

Dear Mr. Griffith: 

C IT Y 0 F 

MILWAUKIE 
CENTENNIAL 

1903-2003 

6.2 Page A.;L 

This letter is in response to your inquiry as to the number of authorized dwelling units at 2540 
Lark Street. I have reviewed you February 25, 2003 letter and supporting information wherein 
you state that four units should be recognized for zoning purposes . 

After consideration of your information and city and county records, I have concluded that the 
structure may only be used for three dwelling units based on the following: 

• Milwaukie utility billing records indicate three units of sewer service. 

• Clackamas County Assessor records indicate the property has been historically 
taxed for three dwelling units. 

This detennination may be appealed to the Planning Commission under provisions of 
Milwaukie Zoning Ordinance Section 1001.4. Please do not hesitate to contact me at 503-786-
7652 should you have any questions. 

Sincerely, 

John Gessner 
Planning Director 

copy Tom Larsen, Building Official 
Paul Shirey, Engineering Director 
Alice Rouyer, Community Development & Public Works Director . 
Planning Commission 

COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Planning • Building • Fleet • Facilities 

• -
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REQUEST 

APPLILATIUN ~TAT.EM.E.N 1 

For a Second Planning Director Determination for the Structure on 
2540 S.E. Lark Street, Milwaukie, Oregon 97222 

6.2 Page 24 

This is a request for a Second Directors Determination be made to allow the continued use of the 
building located at 2540 SE Lark, Milwaukie, Oregon 97222 as a Four-Dwelling unit as allowed 
under ORS 227.180(l}(a) Review of action, and in addition too the City OfMilwaukie Code, 
Section 19.1001.4 D. (See attached 1} which states "Decision to Issue. The director shall have the 
authority to consider the request for an interpretation. . .. " 

DISCUSSION 
The City ofMilwaukie made a decision in November 2001 that concluded the structure located at 
2540 SE Lark, Milwaukie, Oregon 97222 was a single-family dwelling that was illegally converted 
to a Four-Plex. The City of Milwaukie Staff, then on July 9, 2003 made a directors determination 
that the 2540 Lark structure was a Three-Plex and has been for at least the last thirty five years. 
We would like a discussion on the original position and how the first decision was incorrect by Two 
dwelling units and the Thirty-Five year history of the building. Since the City now considers the 
structure as only a Three-Plex we would like to be informed and discuss which specific unit of the 
Four-Units and which specific electrical meter of the four meters the City believes was added in the 
last thirty five years and the information and evidence that led to this conclusion. 
Finally we would like a discussion on the information provided to the City in the following ten 
pages and attachments. 
All the information and evidence that I have seen and discJosed in this disscussion has lead me to 
draw the condusion that the structure at 2540 SE Lark is a historical Four-Plex that can be shown 
to have had four dwelling units since the late 1960's. 

1. It appears from the letters sent from Mr. Kent with the City of Milwaukie made 
mistakes in his original evaluation of this structure. Please see his letter dated 
December 7, 2001 (attached 2) where he states" .... The City does not have record 
of approval to convert this residence into four dwelJing units ... , it will be necessary 
to convert the existing building back to a single-family residence ... A four-plex in 
not permitted in the R-5 zone." (R-5 zone see attached 3). It appears Mr. Kent did 
not even bother to check the Cities utility billing or County assessors records before _ 
he wrote the letter and had the building evacuated and closed. How could he not 
know ofMilwaukies chapter 19.800, section 19.801 which specifically states" ... , a 
nonconforming structure maybe continued and maintained in reasonable repair, ... " 
and 19.802 "A nonconforming use maybe continued, but shall not be altered ... "(see 
attachment 4). 

I 

2. Mr. Kent's letter does not mention Milwaukies own codes section 19.901 and 19.802 
and oflegal pre-existing non-conforming uses. One would expect accurate 
information from the City. I am disappointed that I did not receive accurate 
information in this letter, and believe this is the largest factor in this Three year fiasco. 

3. From the time I received the letter dated December 7, 2001 from Mr. Kent it only 
took the City of Milwaukie Seven (7) Days to, evict all the tenants, close my 
building, not even allowing me legal entrance into my own building. I was not 
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aware of Senate Bi1173 at this time, but I believe Mr. Kent should have known, or at the very 
least known about Milwaukie's Chapter 19.800. I do not know the why or how he was 
allowed to ignore these laws, but he did. Leaving us years later still trying to correct his error. 

-.... 4. I have continued working with the City since December 2001. I received a Certificate of 

. ...___,. 

Occupancy Dated 3/1/04 (attached 5). There was one (1) week of physical work to be 
preformed on the building, specifically plumbing, fire, and electrical wo~ which the City 
required me to have completed before the building could be re-occupy. The majority of time, 
the last two and half years, one hundred thirty (130) plus weeks has been spent trying to prove 
that I did not buy a single-family home and convert it into a four-plex. We were partially 
successful with the ruling letter July 9, 2003, (attached 6) That the City found that after 
consideration of information provided by Mr. Griffith along with City and County records 
that I did not, in fact, buy a single family home and illegally convert it to a four-plex. I also 
hope to put to rest the notion that I recently bought a three unit building; then added a unit and 
an electric meter to make an illegal fourth unit. I hope the following puts to rest any question 
of my actions and that in deed and fact I bought a four-plex June 1997. 

5. I was working with the City prior to December 2001 to split off a lot on this property and had 
City planners come on to the property, which they would have seen a multifamily dwelling. 
Who would invite the City on to their property if they illegally converted a single-family 
home to a four-plex? It does not make sense. Which is another indication that I bought and 
operated a four-plex legally. I do not know why Mr. Kent and the City ignored this fact too 
when the December 7, 20011etter was written. 

6. The previous owner Rick Brewer and current owner, me, have both stated that we owned this 
building in the nineties, myself till present, and the building has been a four-plex during our 
separate ownership. That Mr. Brewer has stated to Steve Campbell who works at the City and 
to me, that when be bought the four-plex in the early nineties it was an existing four-plex. I 
have stated and gone through great expense to show that I bought this building as a four-plex. 

7. On a number of occasions the City said ifl would say it is a three-plex, I could re-occupy the 
building and the attorney for the City threatened that ifl take this issue to the courts be will 
have me cited for violations at the building, even though I would not be allowed to correct the 
violations and charged for six a day. July 30, 2002 letter from Larry Blake, (See attached 7), 
Letter, August 9, 2002 from Mr. Blake, "does not in any way give permission to your client to 
either work on the property or have tenants ... " (See attachment 8). So I hired Mr. Griffith in 
response to this threat of fines to avoid them and litigation cost while my building remained 
vacant Then the City tried to pressure me in to agreeing that there are only three units by not 
letting me work on the building or rent it out until the question of three or four units was 
settled. Mr. Griffith January 16, 2003 letter "I had a meeting Wednesday afternoon with Ken 
Kent, Planning, City of Milwaukie, as a fo1Iow up to our conversation. He again noted that 
we could proceed with three units at this time with a "Grandfather" allowance ... I asked about 
the potential of completing the three while we were questioning number four. His comment 
was that they would not proceed until the forth unit issue was resolved ... " (See attachment 9 
& 1 0) This was extremely difficult to refuse. At this time my building hade been sitting 
vacant for more then a year, I have not been allowed on my property to work on it, I could not 
rent it, I was losing more then $4,000.00 every month. I did not know if I would get one or 
four units unless I took the deal that guaranteed three now. I had no idea when this would 
end and how much more it would cost; yet still I refused to agree to something that was false . 
This has cost me more then $128,330.00 (Yes! One hundred twenty eight thousand three 
hundred thirty dollars) to have my building sit empty, not collect $2,035 in rent each month, 
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then have to pay my mortgage, property tax and insurance at 1 ,976.00 out of my pocket each 
month for two and a halfyears 30 months, on top ofthis attorney's fees $2,800.00 and Mr. 
Griffith's charges $4,200.00 (does not include my time and the money I was forced to spend 
on the building for plumbing and repairs that were not needed under current code for a pre­
exist non-conforming building) and the personal cost to me of having to sell personal 
belongings, investments I wanted to keep, and then borrowing from family and friends whom 
I still owe tens of thousands of dollars to. 

8. The forth units value to the building is approximately $55,000.00, (fifty-five thousand dollars) 
it does not make financial sense to fight for a forth unit, (the fight has cost more then 
$128,000.00 the unit is only worth $55,000.00, so a loss of$73,000.00 even if I get the forth 
unit) but what make sense though is if you have been wronged, you would fight even at 
significant cost to yourself in the hope of receiving justice. 

• Milwaukie's code 19.809 (see attached 11 & 12) request information to help in the 
determination of nonconforming situations. The following will try to meet the criteria set out 
in 19.809.1 A., (see attached 12) "Proof that the nonconforming situation was permitted 
under applicable regulations at the time it was established, including: 

a) "Copies of building and/or land use permits issued ... " The building was built in 
1936 and there are no records of plans located at the City or County. 

b) "Copies of zoning code provisions ... " This building was constructed prior to the 
current zoning laws and the codes have been established to govern these situations, 
specifically Oregon Senate Bill 73 and Milwaukie's Codes, Chapter 19.800(att. 4) 

c) ''Demonstration that the situation was established before the applicable development 
code for the community was adopted; and"( attachment 12), this submission in its · 
entirety applies to this request and works to identify this buildings history. Which 
we have found to be that this building has been a historical (since the 1960's) four­
plex. The brief answer is there are four-units at this building with no evidence of 
recent construction to add a unit. There has been four electrical meters at this 
building since the 1960's. The other information available, Assessors records, City 
utility bills, Polk directories either have errors or do not exist to use. Thereby 
focusing our attention to physical facts, that exists now and in the records. The 
pictures from 1976, the construction and configuration of the building and the four 
electrical meters on the building, demonstrate this situation of four living units was 
established before 1973. 

B. "Proof that the situation has been legally maintained over time. Evidence that the non- -
conforming situation has been maintained over time including:" (see attachment 12 for the 
folJowing a-f,) 

a) "Utility bills;" Discussed and shown to be in error in original determination of only 
three units a detailed discussion below. 

b) Income tax records; not applicable. 
c) Business licenses; not applicable 
d) Listings in telephone, business and Polk directories; do not exist for this building as 

discussed below. (Please see below.) 
e) Advertisements in dated publications, e.g., trade magazines; and/or, I stiJl have a 

copy of the original add selling the four-plex June 1997, (see attachment 13). The 
add states "4-plex for sale, nice, safe, neighborhood, Milwaukie, between River road 
& Lark. Long tenn tenants, $139,000, Possible trade or owner cany. Call..." 
Printed in the Real Estate classified section of the Oregonian June 1997. This is the 
add I responded to June 1997 and my notes from my conversation with Mr. Brewer 
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at that time. 0 hope this finally shows that I bought a fom-plex and have not added 
any units.) 

........._,_ 

'---" 

f) ·Building, land use or development permits. None found and we believe none exist. 

DIRECTORIES RESEARCH 
9. Research was conducted at the Multnomah County Central Library (see attached 14), to find 

telephone numbers that serviced the renters in the fom-plex from the seventies and eighties. 
There are not Polk directories that covered Milwaukie at this time. (See attached 14) "I first 
worked for the library in the late 1970's and at that time there was no city directory coverage 
for Milwaukie. We only started to have reverse directory coverage when we began 
subscribing to Cole's directories in the late 1980's, Grace Awering, Humanities"The 1990s 
till present are Mr. Brewers and my rental records. Thus giving greater weight to the 
construction, pictures from the 1976 appraisal and the fom electric meters from the 1960's . 

CONSTRUCfiON RESEARCH 
1 0. Mr. Griffith uncovered the fact that this building was constructed in 1936. Prior to the 

adoption of building codes, this may explain why there are not any building plans or records 
at the City of Milwaukie or the County . 

11. The State of Oregon adopted the State wide building code with Senate Bill 73 in 1973 . 
Therefore this structure should be considered a pre-existing structure that is now non­
conforming . 

12. The inspector is correct by noting issues that would not be allowed with today's construction, 
however, as the City pointed out this structure was constructed in 1936 with market fed 
standards, and no permits or codes to follow. This is typical in pre-existing non-conforming 
uses, and this is why the State Building Codes Division has noted that structures that were 
constructed prior to regulations can continue as long as they are maintained in a safe, sound, 
and sanitary manner . 

13. The fireplace (see picture attachment 15 and 16) is an example ofthe buildings continued use 
without additions. The entrances are individual and from all appearances of the construction 
and age of the building to date back at least until the 1970's when the tax assessor's photo 
was taken (see attachment 15, 17, and B1-18). The City still bas not shared with us which of 
the four units it believes was added after the 1970's and where it was supposedly added. We 
would appreciate a chance to comment on the Cities opinion of where the forth unit was 
constructed, where and bow it came to have an electric meter, we anticipate receiving the 
Cities opinion. Especially since we have not been able to find any evidence that would lead 
us to consider the building had been added on to since the 1970's and thus cannot envision 
where the supposed "fourth" unit was supposedly added. 

14. The existing structure provided four affordable dwelling units, as they have for some time. 
It's interesting to consider that if the site were divided into two lots, the existing structme 
could be removed and fom dwelling units Constructed. .Two primary dwelling units could be 
constructed and each with a "granny flat" or accessory dwelling unit. It is recognized that all 
fom could not be rental units, I only mention this as a density concept, not that it is being 
considered." (See attachment 21 ) . . 

15. From a livability issue for Milwaukie and having a fom-plex· in this residential zone it is 
interesting to note that this building if not the oldest on its street, is definitely one of the 
oldest. Created thirty-six years before the Senate bill 73 requiring state wide zoning and 
sixty-seven years before these current regulations that it still meets density standards for the 
R-5 zone, due to the large lot on which it is located. 

1 6. Homeowners in this neighborhood would have been aware that it was a multifamily Wlit prior 
to buying their homes, so apparently they were accepting of the situation in their 
neighborhood. 
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INFORMATION REQUEST 

17. We requested, in the last determination, for a copy of the plumbing inspection report and the 
structural inspection report and are still awaiting this information from the City. We would 
also like the mechanical inspection report. These three missing reports were mentioned as 
attachments in the original order (see attached 20) we would appreciate this information so 
are files will be complete and that we do not proceed without all the information. We are 
attempting to be as through as possible. We would be most appreciative to receive copies of 
these missing documents along with the City's opinion of where the fourth unit and electrical 
meter were added. (Please send them to me along with any other information to P.O. Box 
82921, Portland, OR 97282). 

AS~SORRECORDSRESEARCB 
18. Clackamas County Assessor records show that this structure was taxed as three-units, a one­

story building with a basement this information was created back in 1976. (Please see 
attachment 17) Also shown are the three units, A, B, and C. All on the same level. (Please 
see attachment 15 and 19). The original assessor made mistakes in the description and size of 
this building. 

a. This structure is not now, nor bas it been in since at least 1970 a single level with a 
basement. lt is a three-story building without a basement. (Please see attachment B 1-
18 and 16; 16 is a recent photo to clearly show the front of the building.) Perhaps the 
assessor considered the laundry room (see attachment 19, the drawing, middle section 
B) is below the outside grade by two steps, fourteen inches. One could call this a 
"basement" as the assessor did (see attachment 17, .. remarks.") but it is a stretch to 
do. It is more typical what is known as a sunken living room. If we do call this area 
of the building a "basernenf' Then the building becomes a Four Story building, 
making the assessors statement even more inaccurate. 

b. The assessor states that there is 1,419 square feet ofliving space, (see attachment 19). 
This is inaccmate since the total is greater. The total living square footage offthis 
building is approximately 3,078 square feet. (Main level, 1,419 + second level, 1,419 
+third level, 240 for a total of3,078 +/-square feet.) The square footage described in 
the 1976 assessors report completely missed the second and third floor of this 
building. These missed floors contain approximately 1 ,659 square feet of living area. 
Where we believe the fourth unit would have been at this time, 1976. 

c. One can see in the picture from 1976 (see attachment 16 and B1-18) that this is the 
same building contained in that picture and still exists virtually unchanged. You can -
see at least two entries one in front, on the main floor and the second going up the 
stairs to the second level (see attachment 16, and B 1-18.). 

d The third story is shown by the window just under the peak of the roof on the front of 
the building (attachment 15 and 16). . 

e. We do not know why or how these mistakes, missing two floors of the building and 
1,659 square feet of living space, were made. What Mr. Griffith purposed was the 
owner at the time, 1976, lived in the building on the second and third floors, (the third 
floor is one bedroom accessed only through the second floor unit.) This would give a 
person the buildings largest, best unit, about 1,1 00 square feet of living space, three 
bedrooms, one bathroom with a tub, a fireplace and hardwood floors. The owner 
simply told the assessor that be only has three rental units in this building. And the 
mistake in labeling a three unit building when it was three rental units with a large 
owner unit on the second and third floor, thus a pre-existitig four unit building. 

5 



• 
• 
~ 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• • • • • t 

• 
• 
• 
' • 
~ 

~ 

• 
• 

6.2 Page o'2Y\ 

··~ 

-..,.._.. 

f. If one looks at the design and condition of the entire building it is apparent that it was 
built prior to 1973, there is not any indication of recent additions and the current 
configuration and footprint date back at least to the 1960's if not earlier. 

UTILITY & SEWER RESEARCH 
19. According to Paul W. in the City of Milwaukie Engineering Department this site was 

connected to the City sewer system in November 1974. He further noted that the City 
required a 6-inch connecting sewer line, which would have only been required with multiple 
dwelling units. (Single family-units only required a 4-inch sewer line). The records from the 
sewer connection did not identify the number of units. 

20. On April 20th. 2004 I spoke with Carla Atwood with the City (attached 22) and asked about 
the utility billing system and how the initial number of units was determined She said that I 
would need to come to the City and do a records request She asked why I wanted them and I 
explained the difficulty in determining why it was being bilJed as a three-plex when it is a 
four-plex. She said the utility bill is determined when the structure was built, using the initial 
plans . 

21. I found out, April 27th. 2004, when I again spoke with Carla Atwood in addition to Pat and 
Mr. Becker (attached 23). Since no building plan had been submitted to the City back in the 
1930's and there is not a building plan on record at the City, Carla, and Pat believe the utility 
bill for the building on Lark was based on the flawed 1976 Appraisers records from the 
County which incorrectly identified this building as a three unit building instead of the correct 
four unit building it was and is. The billing department simply relied on the County records 
to base its utility bill . 

22. The City of Milwaukie sewer records only go back to the 1980's and are in error to the 
number of units in use at this building at that time. The City only billed for three units when 
four units were in use. Mr. Becker for the City of Milwaukie, concerning billing information 
on the City's sewer, that were entered on computer via punch cards; stated that "back in the 
1970's punch cards were used and the information is not readable now." Also that the City 
went to a new computer system and does not have the machines to read the old information . 
That from the inception of the new system in the 1980's. Confinned at the meeting that there 
are not any records available from the City's utility billing department from the 1970's . 

23. I received a copy of Single Account Notes Report (attached 24) that the billing department 
had at one time known that this bui1ding was a four-plex. · That research done for atwoodc 
12104/2003 states, "Per review from Paul Roeger, property was used as a 4-plex w/ 
violations. Now, it's a 3-plex and 3 units of sewer and 1 unit of storm is correct. CA " . 

24. Also of note the City,s utility bill sent to me (attached 25 & 26) makes no mention ofhow 
many units are counted for billing so none of the previous owners would have known that 
they were being billed for three units instead of the correct four. Ot seems I owe the City 
back sewer assessment for the forth unit. I hope the City will waive this debt seeing that I 
could not of know the billing error since the City's bill does not say how many units are being 
counted on the sewer bill, and the fact that the City has caused me enormous difficulty by 
labeling this building a single-family unit and closing it.) 

25. Jim Griffith spoke with the City of Milwaukie's staff in October 2003 (attached 27) and was 
told that building utilities have been billed for three units since the inception of the computer 
system back in the 1980's. The woman to whom he spoke, (Carla was on vacation) noted, 
"that if there were four units, they need to add the unit to the billing." Jim said "I told her not 
now!" This indicates the ease to which one can add billing units to the utility bill. 

26. I believe this shows that the utility bill is a poor indicator of how many units a building woulcJ 
or would not have shown historically. It appears from Mr. Griffith's conversation a person 
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can change the utility bill with a phone call. The utility bill was incorrect and billed for three 
units instead of the correct four for years without correction from the City. 

ELECTRICAL RESEARCH 
27. POE notes in the letter dated April11, 2002 (see attachment 28) "Portland General Electric's 

records show that service was installed at 2540 SE Lark St 1 in April of 1964... It would be 
logical to think that if the meter was installed in 1964 in one unit that other units would 
coincide. However, the meters have been pulled from these addresses. We do show that we 
did at one time have active service at 2540 SE Lark St 1 ,2,3,4 and a utility room. However, 
we are unable to access any records at this time for a11 accounts other than the address listed 
above ... " 

28. One inspector noted that the electrical meters were installed in a manner that would not be 
allowed today (see pictures attached 29). This is in agreement with are premise that the 
meters were installed in the 1960's. That current standards and Electric Code would not 
allow installation of those tandem housing units. Although it would have been typical for an 
installation in the 1960's. 

29. A letter dated 12/18/2002 from Industrial Commercial Electric (see attached 30) Seeking 
work the electrician notes that the meter housing is so old as to allow theft of electricity. "As 
work progressed ... The duplex meter base assembly's- date back to the sixties, and have 
bypass jmnpers which allow current to flow around a meter to any of the four panels when 
set, even with the meters pulled. This situation has the potential to cause problems with 
service work and problems with less than honest renters who may be brazen enough to 
purposely bypass their meter ... " 

30. This again indicates that the meters are of the 1960;s vintage, they are in a tandem housing 
that was appropriate then but inappropriate after the 1960's. It also is in agreement with the 
premise that all four meters were installed in the 1960's. 

31. The City closed the building December 200 I, evicted all the tenants then contacted POE to 
come and remove the meters from the building even though power can be and was turned off 
at PGE's pole (see attached 28). Therefore we cannot get the serial numbers from the 
electrical meters to find out there exact dates of installation. We now must rely upon the 
above mentioned information and letters from PGE, that it would not install meters without 
permits from the 1970's moving forward and the Jetter (attached 31) from Industrial 
Commercial Electric which identifies the meters housing being circa 1960's (attached 32). 

32. POE stated in a letter dated 8/1912004 (attached 31) "Since Cities and Counties in the State of 
Oregon require inspections prior to connection of electricity, POE abides by these laws- and 
has for well over 50 years. PGE never has, nor will it now, connect electricity at any location­
without the property owner first obtaining proper electrical inspections." 

33. Therefore one could not add an additional unit and electric meter after the 1970's without 
getting a permits from the City, because POE would not install the electrical meter unless 
those proper permits were issued. There are no permits on record with the City for any 
additions or added meters; therefore we can safely conclude POE did not add a meter after the 
1970's and the four electrical meters that are on the building today were added before the 
1970's making them pre-existing to current (after 1973) codes. 

34. Industrial Commercial Electric states in its letter dated 8/25/2004 (attached 32). It finds that 
the electrical meters on the building at 2540 SE Lark, Milwaukie (please see pictures attached 
29). That "There are four meters located in the two tandem meter bases. This specific style 
of tandem meters, which come as single unit and houses two meters each date back to the 
sixties. There are two of the tandem meter bases on this building. As you can see they are 
identical tandem housings, and there is every indication that these were installed at the same 
time. We can be assured to this because fu the early 1970's the tandem meter housings were 
manufactured larger, per code change .... ". Please note that tandem meter housing shows us 
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that these electric meters were added two at a time, so only an even number of electric meters 
have been on this building since the 1960's. The physical evidence indicates the two tandem 
housing and four meters were installed at the same time in the 1960's. 

35. This letter goes on to say; "In conclusion, it is my professional opinion as a licensed and 
bonded electrician with 26 years of experience, and after checking the records at PGE, the 
City of Milwaukie, and Clackamas County. That the four meters contained in two tandem 
meter bases at 2540 SE Lark, Milwaukie, Oregon 97222 date back to the sixties." 

36. Again the evidence points to there being four electrical meters in the late 1960's. Most note 
worthy was the mention of two tandem housing units, that contain four electrical meters (see 
attachment 29). There bas not been a three electric meter configuration due to the fact if there 
bad been three in the 1960's the building would have to have bad one tandem housing unit 
with two meters and one single housing unit with one meter for a total of three meters. 
Therefore currently the building would have one tandem housing unit with two electrical 
meters and two single housing units with one electrical meter in each for a total of four. It did 
not then nor does it now have a three-meter configuration or a four-meter configuration that 
contains two single housing units. It bas now and bas bad fom-meters, contained in two 
tandem housing that go back to the 1960's. I believe this gives the clearest indication that this 
building bas historically bad fom living units, thus making this a four-plex that is pre-existing 
to Senate Bi1173, and is now governed by the City's code, section 19.801 and 19.802 
(attachment 4). Therefore making this building a legal non-conforming four-plex. 

SUMMARY 
• I spoke with the City's Mr. Kent, and he appears to have made errors too. After reviewing the 

correspondence Mr. Kent stated in a letter dated December 7, 2001 that" .... A four-plex is 
not permitted in the R-5 Zone. . .. " I have since learned that this is not correct and that a 
person can have a four-plex in Milwaukie's R-5, single-family zone as long as the units were 
built legally prior to the zoning Jaws covered in Senate Bi1173 and the City's code, Chapter 
19.800. I believe this error on Mr. Kent's part started this process within the City and left it 
for me to prove that I did not by a single-family house in 1997 and then convert it to a four­
plex. I do not believe this process would have occurred if Mr. Kent would have been aware 
of Senate Bil173 or the City's own code's, specifically section 19.801 and 19.802. Ifbe was 
aware of these codes, why did be ignore them? 

• The records, sewer bill and County assessor records, used in the July 9th. letter must have 
always carried very little weight since they have been readily available to the City, and Mr. 
Kent since the first determination in November 2001, which stated this building was a single-­
family unit recently converted to a four-plex. These two pieces of information seem to have 
been virtually ignored by Mr. Kent. I have seen no mention of them in any 2001 reports by 
him or the City when the decision was made that this was a single-family home that I 
converted to a four-plex and needed to be closed. I was .surprised to see so much weight 
given to them in the July 9, 2003 determination to use as best evidence that there bas 
historically only been three-units not one or four. The City bas bad this same information this 
entire time. The City used the information when it decided that this building was a single­
family unit I illegally converted to a four-plex. Now it used the same information sewer bills 
and assessor information to come up with three units instead of the four units, which I have 
always maintained, at great cost to family and myself. So I concJude that the City does not 
highly value the sewer billing and assessor's information since it concJuded using it that this 
was a single-family unit :from the information. 
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• Information from the Clackamas County Appraisal Data is deemed in error due to the fact the 
person in 1976 who said it was a three plex, described the structure as "2 units on main floor 
+one in basement." This statement is in error. The building is, in fact, a three-story 
structure without a basement (see attachment 16 which is a recent picture, 10/04, that clearly 
shows the third level window which can be seen in the 1976 photo but the view of this 
window is partially blocked by a branch). The appraiser in 1976 did not describe the second 
or third floors of this building. He states that this is a three unit building with a total of 1 ,419 
square feet. This building has approximately 3,078 square feet, and has been the same 
building since at least 1976 as seen in the picture. The appraiser missed approximately 1,659 
square feet of living space in this building. The largest and nicest unit is on the second and 
third floor. It has approximately 1,120 square feet of living space, three bedrooms, one bath 
with a tub, hardwood floors, a fireplace, and is two stories. This is the missing forth unit. It 
has existed since the building was constructed back in the 1930's and is not a recent addition, 
per photo from 1976. It is apparent that the appraiser made several mistakes back in 1976 
incorrectly labeling this building as a three-plex has caused confusion as to the number of 
units for utility billing to date and they have just carried forward until now when we can 
correctly re-describe the building as a three level four-plex and submit this accurate 
description to the County's Appraisers Office and City's utility billing department. 

• Used in the July 9, determination was the Clackamas County Appraisal information that is in 
error, missing the second and third floors and 1 ,659 square feet of living space. "Clackamas 
County Assessor records indicate the property has been hlstorically taxed for three dwelling 
units." (See attachment 6) Therefore the assessor's tax records are not the best evidence and 
again I believe these records should be giving little weight in determining the number of 
hlstorical units. 

• Carla Atwood and Pat who work at the City informed me that the utility billing for buildings 
is set up when the building plans are submitted to the City and that they did not know how the 
City would determine the billing without building plans. The City does not have building 
plans for this building. After speaking with these different City employee's we concluded 
that the utility bill at Lark was set up back in the 1970's after the new sewer went in and that 
the City not having building plans for this building used the flawed Appraisal records that 
incorrectly identify the building as a three-plex and therefore billed the owners incorrectly for 
three units instead of the correct four unit building that it is and has been. 

• It appears the detemrination on July 9, placed too much good faith into the City's sewer 
billing records. "Milwaukie billing records indicate three units of sewer service."(Attached 6) 
Which in light of the new information provided, the City not being given, nor having a 
building plan for this building, therefore forced to rely upon Clackamas County Assessor 
records, which are in error, to base the sewer service at three, when if fact they were giving 
service to four. This makes City's billing records inaccurate and I believe oflessor value in 
deterring the hlstorical dwelling density and that little weight should be afforded them in this 
detennination. 

• "We feel that the information that we have provided is proof that the structure was in place as 
a four unit apartment structure, at least back until 1964 when electrical service was 
installed ... As zoning was not adopted until after this date, and the construction codes not 
adopted until 1973, this makes this a classic pre-existing non-conforming structure, with four 
units." (See attached 33, Mr. Griffith's original letter for determination.) 

9 
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• I believe the best evidence available is the physical age of the four electrical meters, 
construction and condition of this building. These all indicate that this building bas not 
significantly changed nor has had any additions made to it since at least 1973. The 
Clackamas County Assessor's picture from 1976 shows the same building, with three levels. 

' --- The four electric meters, contained two at a time in duplex housing, that the a licensed and 
bonded electrician identify as 1960's era that are on this building to this day. That POE 
would not have installed a meter after 1973 with out the buildings owner getting a permit for 
a new meter from the City. Since there no permits on file at the City or County this leads to 
the conclusion that the four meters were installed prior to 1973. I believe this evidence 
should be given the most weight in determining how many units have been historically at this 
building and how many should be recognized by the City of Milwaukie now. I hope this new 
information helps to clarify the number of units that could be recognized by the City. 

PLEA 
This has been a long and difficult process and I hope it is now clear that I did not buy a single-family 
home and convert it to a four-plex. Nor did I buy a three-plex and add to the building, then install a 
new meter to create a forth unit. I bought this building as a four-plex, as did the owner before me. I 
hope this discussion has shown that this building bas been a four-plex since at least the late 1960's. 
That in fact it has historically (prior to the 1970's) been four living units at 2540 SE Lark, Milwaukie, 
Oregon 97222. I would urge you to agree with this conclusion and recognize this building as a 
nonconforming, pre-existing use four-plex as allowed by Milwaukie's Code, Chapter 19.800. 

Thank you for your time and consideration in this matter. If there any questions or information I can 
provide for you, please do not hesitate to contact me. I am looking forward to a positive conclusion 
of this matter. 

iTT~r1 /"-\Y ~· \1----
Michael Hamersly, Member 
PDX Land LLC. 
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ATTACHMENTS 1-33 



...., 
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Chapter 19.1000 

ADMINISTRATIVE PROVISIONS 

Sections: 
19.1001 
19.1002 

19.1003 

19.1004 
19.1005 
19.1006 
19.1007 

19.1008 
19.1009 
19.1010 
19.1011 
19.1012 
19.1013 

19.1044 

Administration. 
Time limit and appeal 
from ruling of planning 
commission. 
Form of petitions, 
applications and appeals. 
Repealed by .Ord. 1907. 
Concurrent reviews. 
Filing fees. 
Applicable standards and 
criteria. 
Ex parte c:ontad. 
Decisions. 
Repealed by Ord. 1907. 
Procedures. 
Rec:ess of hearing. 
Time limit on a permit 
for a conditional use or 
variance. 
Permits, inspections and 
oc:cupanc:y approvals 
required. 

19.1001 Administration. 
19.1001.1 Authority. The planning 

director shall have the authority to apply, 
interpret, and enforce the provisions of this 
title. An appeal from a ruling by the planning 
director regarding a requirement of this title 
may be made to the planning commission 
under provisions of this section. 

19.1001.2 Applic:atioa and Fee 
Required. Applications and requests for 
actions authorized under this title sbaiJ be 
made in accordance with provisions of this 
chapter. Application and other applicable fees 
as established by resolution of the city council 

6.2 Page ~5 Att. 
19.1001 

shall be paid at the time the application or 
request is submitted. 

19.1001.3 Consistency with Statute. 
Applications for action authorized under this 
title shall be processed in accordance with 
Oregon Revised Statutes Chapter 12.7 .178. 

19.1001.4 Planning Direetor's Inter­
pretations. 

A Purpose. The planning director's 
interpretation process is established to resolve 
unclear or ambiguous terms, phrases, and 
provisions within Titles 14-Sign Ordinance, 
17-Subdivision Ordinance, and 19-Zoning 
Ordinance. This process may be used 
independent of, or concurrent with, 
appli~ons for a particular pennit or land use 
application. All director's interpretations are 
subject to appeal in accordance with this 
section. 

B. Requests. A request for an 
interpretation shall be made in writing to the 
director. The director may develop guidelines 
to govern the request process. 

C. Independent Interpretations: The 
director may issue interpretations independent 
of a request by another party. 

D. Decision to Issue. The director shall 
have the authority to consider the request for -_ 

an interpretation. The director shall respond 
within fourteen (14) calendar days after the 
request is made, as to whether or not an 
interpretation will be issued. 

E. Director may Decline. The director is 
authorized ~to issue or decline to issue a 
requested interpretation. The director's 
decision to issue or decline to issue an 
interpretation is final when such decision is 
mailed. 

F. Written Interpretation Mailed. If the 
director decides to issue an interpretation as 
requested, it shall be issued in writing and 
shall be mailed to the person requesting the 

308-165 ~ Supp. No.2, 11-02) 
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Michael Hamersly ·: 
3111 SE Concord ~ 
Milwaukie, OR 97'iP7 

·, 
December 7. 2001·. 

Att. 

Re: Application# ~ALP-01-03- 2540 Lark Street- Tax lots 21E1BB 2401 and 2403 

Dear Mr. Hamersly; 

2 

It has come to the ijttention of the City that the existin9 residence at 2540 Lark Street has been 
converted into four ~elfing units. You may have ~ notice of 1his fr.om the City"s Code 
Enforcement DivisiOn. 1hs issue was not identified in the material you Provided for application 
MLP.01-03. The qy dOeS not have record of approval to con\lelt this residence into four dwelling 
units. The existing ~for the property does not aDow this oomber 0( dweUing units. In order 
to proceed with your minor land partition, lffi§ assae~nee«no be addrt!SSed. Based on the area 
of the new tots. ~ you record the final plat. one single-family residence would be the maximum 
permitted on each ~ 

tf you wish to ~with recorOiflQ 1he final plan for K.P-01-03, it wil be necessary 10 convert 
the existing building~ to a single-family residence. H wiU be necessaJY to submit a building 
permit to coned exiSting code violations and remove aD but one kitchen facility • 

tf you decide not to Proceed with the minor land partition. you will still need to correct the nlmber 
of dwelling units on 1he properly. A four-plex is not permitted in the R-5 zone: In addition. each 
dWeHing unit is requi~ to have a minimum or 5,000 square feet of lot area. Based on 1tle size of 
existing Tax Lot 240,, one single-fanily residence would be the maxinun pennilled. ~.if 
bOth tax Joes 2401 and 2403 were combined, you could have enough lot area for a duplex. 
provided you ~approval of al necessary buikfmg permits and eliminated the additional 
dwelling units. If yoai decide to go thiS rou1e. it could be ac:complshed by eo~ISOfida&lg the two 
tax lots • 

Please contact me sQ we can discuss how you plan to proceed. lfyou need any additional 
information, please feel free to caJJ me at (503) 786-7653 . 

~1 
Kenneth~ 
Associate Planner 

~ ; -

~ COMMUNrTY DEVELOPMENT DEPARTMENT 
Engineer~ • OperatiOns • Planning • Building • Fleet • Facilities 

61 OJ S.E. Jotrnon Creek Bfvd .• Milwaul;;e. Oregon 97206 
fl!iONE: (503J 786-7600 • FAX: fS03J 774-8236 t 

~ · 

t > 



19.303 

19.303 Residential zone R-5. 
ln an R-5 zone the followin~ regulations 

shall apply: 
19.303.1 Outright Uses Permitted. 1n 

an R-5 zone the followilig uses and their 
·accessory uses are pmnitted outright 

A. Singlo-family detached dwelling; 
B. .Singlo-family attached dwe~ 
c. Residential home; 
D. Agricultural or borticuJtural use, 

provided that 
1. A retail or wholesale b~siness sales 

office is not maintained on the premises, .and 
2. Poultry or livestock other 1han usual 

household pets are not housed or kept within 
one hundred (1 00) feet of any dwelling not on 
tho ~ lot, noc ou a Jot Jess than ooe ~l) 
acre. mr having less 1baD 1m 1bonsand 
(10,000) feet per bead ofJivestock; · 

E. Any otba- use similar to 1be above BDd 
DOt listed e1sewhe:rc. . 

1'.313.2 ~Uses Permitted. 
In an R-5 zone the foDowing conditional uses 
and their accessaay Uses are pennitted subject 
to the provisions of Cbapta' 19.600: 

A Temponuy real esr:are office in a 
subdivisioo; 

B. Senior and retirement housing; 
c. Type 2 accesso~y dwdling unit; 
D. Any other use similar to 1he above and 

not listed elsewhere. 
1'.303.3 Staadards.ID an R-5 :zone the 

folloWing stand8ids shall apply: 
A Lot size: Lot area sba11 he at least five 

·thousand (5,000) square feet. For ~ 
family attached dwellings the lot area shall be 
an average of at least .five thousand (5,000) 
square feet per dwelling unit. ~ width shaD 
be at least fifty (50) feet. For interior singlc>­
family attached dwellings the lot width shall 
be at least thirty (30) feet. Average lot depth 
shall be at Jeast eighty (80} feet.. 

(Milwlukic. Supp. No.2, I Jo02) 
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B. Front yard: A front yard shaD be at 
least twenty (20) feet. 

C. Side yard: A side yard sha.Wbe at least 
five (5) feet, and there shall be one (l) addi­
tional foot of side yard for each three (3) feet 
of height over two stories or twenty-five (25) 
feet, whichever is Jess, except on comer lots a 
side yard sball be at least~ (15) feet on 
tbe side abUUirig the street. For interior, 
sin~~ly attached dwelJings· side yards 
are not required. 

D. Rear yard: A rear yard shall be at_least 
twenty (20) feet. 

E. (Repealed by Ord. 1893) 
F. Off-street parlcing aud loading: As 

specified in" Chapter 19.500. . 
G. Height restriction: Maximum height of 

a struciure shaD be two and ODI>obalfstories or 
thirty-five (35) fee~ whichever is less. . 
· H. Lot coverage: Maximum area that may 
be covered by the dwelling sbucture and 
&a:eSSOiy build~ shall not exceed lbirtY­
fivc percent (35%) of the 1otal area of the lot. 

L Minjmmn v~ Minimum ·area . 
that must be Jeft or planlcd in ~ 8rass, 
shro~ barkdnst for planting beds. etc. will be 
tweoty-five pereent (25%) of tbe total area of 
tbe lot. 

J. Transition area: A transition area sball 
be maintained according to Section 19.416. 

K.. Frontage requiremeo1s. Every lot shall 
abut a public street other' than an alley for at 
least thirty-five (35) feet, except as provided 
in 1be subcfi!isioo ontioaoce. The lots for 
interior single-family at:tacbed units shall abut 
a public street for at least twenty {20) feet. 

L. Minimum density: Minimum devel­
opment densities for subdivision, planned 

· ~elopmeot, mixed use cJevt:Jopmea~ and 
other proposals reviewed by the planning 
COIDDlJSSl~ pursuant to subsection 
19.10113, Minor ~Judicial Review, 

308-22 
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Chapter 19.800 

NONCONFORMING USES 

SeCtio-= 
19.881 

19.812 

19..883 

19.805 

19.806 

19.807 

Coutbnudi011 of a 
.. JaCOJlfonWig stncblre.· 
ee.tbaatiollofa 
DOBeODformillg ... 
Discolltia11811Ce of 

-IICOIIforaliac 1IIC. 

J.pauwaaaat of cataia 

JaOJM:ODfOI"'IIiJJ& -­a....ce of IIOIM:OIIfolwillg 
strad1lre. 

Claaage of aOIICODformiag 
aue. 
Destnu:tioa of 
noaeonformlug structure 
orue. 

19.808 Completioa of stracture. 
19.809 · DetermlaatloD of 

aoaeoafonnillg sitaatioiiS. 

19.881 Coutiautioa of a 
DOIICOIIfOI'IIliilg slndllre. 

Sul!ject to the provisioas of this sec:tion., a 
nonconforming struCture may be cmlinned 

and maintained iDa n:asc...we repU, but 
shaD not be altered or extended unless such 
alteration or ex1eDSion is approved by the 
community developmeut directol" per sobsar 
tion 19.1011.2, Type ll Administratiw Re- . 
view. A decision will be rendered based upoo 
a determination that the proposed modifica­
tions would result in no more of a detriment to 

surrounding properties than the existing stru~ 
ture. (Ord. 1712 (part11991) 

19.801 

19.802 CoDtinuatiou of.a 
noDamforming use. 

A nonconforming use may be oontin~ . 
but shall not be altered unless such alteration · · 
is approved by 1be planning commission after' 
a public bearing in 8CCIOI'dBnce with so~ 
tion 19.1 0113., Minai' Quasi-Judicial Review, 
upon a cJetamiuatioo that tbe poposed modi­
fications wouJcl resuJt in no more or a detri­
ment to SWJouoding JB operties than the exist­
ing use. A DODCODfonning use that is limited 
to a portioo of a poperty may not be relocated 
to a di:ffoea4 JKlltioo of the poperty 011 which 
it is localed or to auy olber poperty. (Onl. 
1907 (Attach. A), 2002: Ord.. 1712 (part), 
1991) 

19.803 Diseontiauanee of 
noaconformiag use. 

19.803.1 NoDCOnformingUaelnvolviag 
a Structure. If a nonconforming nse invoJv~ 
ing a structure is discontinued for a period-of 
six ( 6) months,. further use of the property 
shall confonn to this chapter. 

19.803.1 Noaconforming Uae Not bl­
vom.g a Stnc:tare.lf a DODCODfonniDg use 
not iavohiag a staiduie is dist>••aoued b a 
period of six {6) JDCMihs, filrtla' ase of~ 
poperty shall coubm to this ,.., •• (Ord. 
1712 (part), 1991) 

19.804 Jmprovemeat or certaia 
DODCOnforming 11SeL 

A use -~ is 1lODCODfunningwith respect 
to provlsioa for screening sball provide 
screening within a period of five (S) years 
from the effective date of Ordinance 1438 
(NovemberS, 1979). (Ord. 1712 (part), 1991) 

308-159 (Milwaukie Supp. No.3, 5-03) 
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July9, 2003 

Mr. Jim Griffith 

C IT Y 0 F 

MILWAUKIE 
CENTENNIAL 

1903-2003 

11825 SW Greenburg Road, Suite A3 
Tigard, OR 97223-6460 

Re: 2540 SE Lark Street 

Dear Mr. Griffith: 

This I~ is in response to your inquiry as to the number of authorized dwelling units at 2540 
Lark Street I have reviewed you February 25, 2003 letter and supporting information wherein 
you state that four units should be recognized for zoning pmposes. 

After consideration of your information and city and county records, I have concluded that the 
structure may only .be used for three dwelling units based on the following: 

• Milwaukie utility billing records indicate three units of sewer service . 

• Clackamas County Assessor records indicate the property has been historically 
taxed for three dwelling units • 

This determination may be appealed to the Planning Commission under provisions of 
Milwaukie Zoning Ordinance Section 1001.4. Please do not hesitate to contact me at 503-786-
7652 s~ould you have any questions. · 

Sincerely, 

~Y}~ 
John Gessner 
Planning Director 

copy Tom Larsen, Building Official 
Paul Shirey, Engineering Director 
Alice Rouyer, Community Development & Public Works Director. 
Plamling Commission · 

._-- COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Planning • Buikfing • Aeet • Facilities 

6101 5.E Johnson Creek Blvd.. Milwaukie. Oregon 97206 
o"'"".,.. t£:n':lt 7tu...71.tlll • r:.::~~r J«;n:u 77~7~1. • WPh ~itp· \AIWW ritvnfmiJwaukie.or:o 
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~ Attorneys at La~ -

larry J. Blake. Jr.• 
Geordie Duckier, Ph.D.M 
Steve J. Rutherford. Of Counsel 

jon F. Strock 
Attomey at Law 
125 Por&nd Ave. 
GJadstone OR 97CtZ1 

Re: City ofMilwanlde y. Micb1!el H!m"21J 

Deu)on: 

. Alsoa.8------··---· 
- Also •• ~ iJ Qolbnia 

July 30, 2002 

1lds leua:-is in Jefaena: to the above-colided mana- and my ''P 5I •«atioo of the City of 
Milwaokie. "Thank J'Oil b takiog tbe oppc •••uiity to blk to Steve C.••tphell aod DlJSdf the other 

. day. Pursuaul .to our 4Lc ws* 111, it appeus. that it-is '*PP'' 'l"ietrth.t yottt.dieot be c:i!rd 2t th;., time. 
Just "bel anc:e yout client is cilm. does not mean that aa iwwfi a wand n:solutioo. is DOt possible. 

I am asking Sb:ve Campbell to review the ~.;r..y of citiogyom: client b: all the 
numerous violarions at the diso~ loarioa "l'hese viohtions wooJd iodnde ekcttin.l, plumbing 
and .merlmric»l issues as wd as the type of stu•Jme audits pn sent and past usc. 

I anricipalle ~being a total of six (6} v~WJS pa: dar staniug J)ccrmber 14,. 2001 and 
continuing until.tbe pu sc nl Of comsc:. SQIDe of the Yiohrinns may d(:(:n •se if the renteJ::s have 
moved out of the pwpettJ. 

An~ City wants from yoot ~is to come into coofom:ance with the City Code. It is 
my unde!sbnding that the propeUJ is cum:ntly listal as a single &miiJ dwelling. but there is a 
posstbi6ty that your dieot may incn :&If! that to a lliplex ifhe follows the gniddines and mles to do 
so. 

P1e2se be advised chat your dicnt most get all applic:ab1c City2 County and Stab: 
a.utbotizatioos pJior to workiDs ex ~iug on the papedJ so as to COSUR tbe safety of the 
neigbbodaood. 

H you have any questi~ do not hesitate in conmcting my office. 

LJB/le 
cc: Steve Campbell 

Jon Henricksen 

Very tmly JoutS, 

_::;::_ .. ..-----·-.. -... -

Laay J. Blake,]%. 
City Prosecutor 

3700 Barbur Building. 3718 S.W. Condor Street. Suite 110, Portland, Oregon 97239 
Telephone: 503.228.6200 FacsJmle: 503.228.6222 E-Mail: taw@blakeandduckler.com 
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, Attomeys at Law 

Larry J. Blake. Jr .• 
Geordie Duckier, Ph.D.** 
Steve J. Rulherford, or Counsel 

JoaHm•ic•sm 
725 Po.tdaiad Avamc 
Gladstone OR. 97f1Z7 

Re: City ofMi}wanlsjc y. Mrbad HamersJJ 

Dear Jon: 

This 1etb:l: .is in rektau::e to the above-eotirled mattr:r and my :u:pu:sc • •ration of tbc Cit¥ of 
MihrmJrie. "~'hank you b bkiog the Off'O' •••nity 1D discd:SS !his cue w.ilh me on August 8, 2002. 
Pmsmmt to our tekp1w»e COOUYasatinn I cootvted Steve OampbeD, who informed me that be _, 
would tum the water on to your client' a property • 

Of~ by 1be City luming tbe "WSda: back 00 to the pn ipCltJ does not in any way give 
pa•••i•atoo to yum: diad: to cilha:wom oa.1be pnop::uy or have tensams RSide in 1he property 
~~ . . ~--- . . --~ . 
WIUIUIIl appu .waatr CXICUIDC*•IahOG, 1WVJeW 111111 penmts. 

As we disc •rssed.the Ci1J of:t.fihnukie is only imacstal in your dicot'a compliance with 
app1iable codes.. The City is .1DDIR tbm Jady and williog 10 'WOik willa your dicot 1D 8SSU1C the 
appropiate use of the bnildiag b: the afetJ of the • ilizens in Mihnutie u well as his ti:Da1lts • 

If you dimtis ;.,,. stul io. an u•IQ. ... J ~·• ... , plcac fa:l fil:e ID CX)fttact my oflia:. 
Olbetwise. it »ftA•s • ifJOIKdicatwil he :reuivq scvual••••-- ia lhc acat tDtm.c and this 
mdktw:il be Jesolftd bJ the C«mns. Of c•••ae. I do 1101: helewe dE would be in JOO£ c:lian's best 
imaat basec1 upoG his Jitiptm co8ls M well a E*pl!SDR ID substwDIMJ fines. 

v er.y ttuly yow:s, 

I..a.y J. BWI;jl:. 
Cily Ptoso ••• 

I.JB/Ie 
cc Steve C.mpd 

3700 Barbur BuJJding. 3718 S.W. Condor Street, Suite 110. Portland. Oregon 97239 
Telephone: 503.228.6200 Facsimile: 503.228.6222 E--Mail: law@blateanddudder.coni 
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JIM GRIFFITH & ASSOCIATES, I 

· January 16, 2003 

Mr. Michael Hamersly 
2335 NW 1451h Ave . 
Beaverton, OR 97006 

LAND I BUlLDtNO USE STRATEGIES 

11825 SW Greenburg Rd., Suite A3 
Tigard, OR 97223-6460 

Phone: (503) 718-1200 
Fax: (503) 718-1300 
jga0126@netzero.net 

Re: 2540 S.E. Lark Street 

Dear Michael, 

6.2 Page L\.3 

I had a meeting Wednesday afternoon with Ken K~ Plannin& City of Milwaukie, as a 
follow up to our conversation. ' 

He again noted that we could proceed with three units at this time with a "Grandfather" 
allowance. He agreed with me that it would take the removal of the Kitchen to make it a 
storage ~t. He further noted that you would have to have full drawings for the structure. 

I asked about the potential of completing the three while we were questioning number 
four. His comment was that they would not proceed until the forth unit issue was 
resolved. What is at issue, the City code only allows the non-occupancy of a non­
conforming use to remain vacant for six ~onths before losing its non-conforming status . 
The time line is not nmning now as there is a conflict with the code, but as soon as that is 
resolved the six-month issue starts. 

From my discussions with staft I am quite convinced that they will only go for the three 
units. Ken acknowledged that they recogniud the letter from POE, but their sewer 
records and Tax records state something else. What I was told, the sewer noted multi­
family with no unit count, and we all know the tax records note "3 units". The challenge 
would be to us to prove that there were four units. .-

To be able to appeal to the Planning Commission, we will first have to request a Planning 
Director's Determination, which is done with a letter and a $50.00 check to the "City of 
Milwaukie". I have enclosed the requirements for information that needs to be attached to 
the request. We already have most of this information, but I haven't a clue about tax 
records, businesses li~ and such. You may want to check the Polk Directory and see 
how many telephones they had at that address, or if you would like I can check it out. 
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After the Director makes his determination, we could appeal to the Planning ) 
Commission. That would be a public hearing where we would present our case to the 
Planning Commission and they would make a detmnination. The down side of that is 
that they have noted that you would not be able to proceed with the 1htee until this appeal 
process is completed. This could Jdll you with time as they have 120 days to respond to 
your request, but usually this goes much quicker, and the appeal requires pubHc notice 
before tbe beating I would speculate that we could be looking at up to six months (Plus 
or Minus), with no guarantee that the planning commission would rule in our favor. 

Your option is to go with the three 8Dd re-occupy. This will req11R full plaDs and the 
layout of a site plan as we wiD ueed to show tbe City where evayooe is going to padc as I 
have a feeling that they will look at curreot requilemeuts for the pmting and setbacks and 
possibly landscapiug. 

I asked about-the otbrz (upper) lot and Ken mentioned that the second lot has some 
problem in that be did not think it was listed as a legal UDit, and 1hat is why you were in 
the partitioning process. I hope that means sometbiug to you as I am in the daJk about 
that issue. I would suggest we see if we can fit everything on the one lot and after the dust 
settles, loot at 1be ada' lot to sell, if 1bcy would allow it to be developed 'I'hey may 
insist that it is part of the "Same ownership" wi1h 1he tri-plex (Four-plex) and therefore 
amnot be developed UDder the same ownership. 

Michael, you need to think this through and I will be more than happy to discuss the 
options with you too. However, you know the financial implication of all ofthis and I do 
notl Maybe we could go with three at a higher rent and sell off the upper lot. I don't 
know if that is feasl"ble or not, but its an idea. You know the legal status of the upper lot. 

I await your reply and direction. 

. .· 

•. ~. 



19.805 

19.805 Clauge of DODCODformiag 
strudllre. 

Except for sips, a structure confonning as 
to use but nonconforming as to height, yard 
requirements, or lot coverage may be altered 
or extmdcd provided 1hc a1taatioo or cxtm­

sioo does DOt exCeed the height, yardTequiro­
ments, or lot coverage requirements of this 
title. (Ord.1712 (part), 1991) 

19.886 Clump of BOBCOIIformiD& 
IIIIC. 

·19.806.1 Noaeoafo1111lag Use Not bt­
voi¥ID&• Stnldue.lf a DOOCODfonning use 
not involving a structure is repJaced by an­
other use, 1he new usc sbalJ conform to 1his 
title. 

19.806.2 Nc.eod • 1JIIe T~ .,..._. ................ . 
a Stnctan. If a DDDCODforming use iDvolv­
ing a Btructuie is replaced by anolher use, 1he 
new use shall Coafonn to this title unless tile 
planning commjssjoo, aftlra public bearing as 
provided io subsCctioa 19.10113,. Minor 
Quasi-Judicial Review,. determines that sucb 
structure is suitable ooly for anoCber DODCOil­

fonning use no more delrimental to surrouncl­
ing properties 1bao 1he (8 to be replaced. 
(Ord. 1712 (part), 1991) 

19.807 Destradioa of 
aoaeoa.fonnbag Btnletun or 
ase. 

A. If a nonconforming structure is do­
stroyed by any cause to an exteut exceediDg 
fifty percent (50%) of its real market value, a 
future structure on the site shall conform to 
this title except as provided in subsectioo 
19.807(C). 

B. If any structure con1aining a noocoa­
fonning use is destroyed by any cause to an 
extent exceeding fifty percent (500/e) of its real 
market value, and is not retmned to use within 

6.2 Page YS 

six (6) months by obtaining occupancy ap­
proval under applicable building~ 1\Jtln 
uses on the site shaD conform to this title,. ex­
cept as provided in subsection 19.807{C). 

C. Where damage or destruction to either . 
a noncoofonning stnJcturc, or a conforming 
saructiD"e containing a DCDCODfonning use, 
occurs by accident or natmaJ hazard, 1be DOD­

conforming situation may be restored subject 
to 1be followiug: 

.1. Within one (I) mQDtb ofthe date the 
damage was incurred,. tbe property owner 

. shaD submit notice of intent to restore 1he 
noncoofonning situatioo to the planning~ 
tor. 

2. The planning director sbaU issue ac­
lcno!t'Jedgmeot of the notice of intent upon 
recei~ and the six(6) month time period in 
wlrich to repair the premises descn"bed in sub­
secdoo 19.807(B), sball be extended to one 
(1) year. 

3. The planning director may authorize an 
extemioo to the one (1) year period, descnOed 
in subsection 19.807(C)(2). not to exceed six 
(6) months upon a good &.iCh showing by the 
poperty owner that wom to restore the prem­
ises bas been delayed doe to legal « other -. 
poceedings necasary 10 resolve iDsunmce .· 
claims, business negotiatioos. architectural or 
engineering design for reconstruction or ac­
quire needed land use approvals and coostruc­

tion permits. (Ord. 1912 (Attach. 4), 2002; 
Onll907 (Auach. A), 2002: Ord. 1712 (part), 
1991) 

.. 

19.808 Completioa of strueture. 
Nothing contained in this title shall require 

any change in the plans, construction, altera­
tion, m- designated use of a structure forwbicb 
a building pennit has been issued and con­
struction work has commenced prior to effec­
tive date of Ordinance 1438 (November 5, 

308-160 
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1979), provided the building, ifnonconform-:. 
ing or intended for a nonconforming use, is 
completed and in use wi1hin two Q) years 
fi'om tbe time the bm1ding permit is issued. 
(Ord. 1712 (part), 1991) 

1,.., Determbultioa of 
aoaeonformiDg situatioas. 

19_..,.1 PlaDDIDg Dlreetor'1 Detenai­
Datioa. The planning directm- sball make a 
determination regarding the legal status of a 

. nonconforming use, stmcture, or other appli­
cable .7DDing requirements in accordance with 
Sectioo 1011.1 Type I administrative mriew. 
Any JlODCOJ1formity sba1l be known as a JlOID­

conforming situation for the purpose of this 
section. Detenninatioos of DODCODforming 
situatims sball_be made using the foUowing 

A. Proof that the nonconforming situation 
w8s permitted UDda' applicable regulations at 
the time it was established, including: 

1. Copies of building ·and/or land use 
pemiits issued at the time the use, building, or 
other CODdition·was estabJished; 

2. - Copies of zoning code provisiOns 
and/(1' maps; 

3. Demonstration 1bat the situatioD was 
established before the applicable developmeut 
code for the community was adopted; aad 

B. Proof that the situation has been legaDy 
maintained over time. Evidence that the non­
conforming situatioo has been ·maintained 
over time iDcJuding: 

1. Utility bills; 
2. Income tax records; 
3. Business licenses; 
4. Listings in tel~bone, business and 

Polk directories; 
S. Advertisements in dated publications, 

e.~ trade magazines; and/or 

6. Building, land use or development 
pamits. 

c. Submission of· the applicable fee as 
adopted by the city council. (Ord. 1907 (At­
~~A),2002) 

308-161 
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DYHD I 

- sbury•a Oregoa City and vicinity directory, containing an 
pbabetic&l. ct:J.rectoxy o~ bus:l.nesa concerns and pr1.va.te c1t1.~enJ 

o the citiea o£ Oregon City, Gl.adstone, West L:1.Dn • 'rl.ci.JU.ty 

DESCIU:P'l' 'V 

SU&JEcrs 

Press <enter> 
SO=oStart Over, 
SB=Save Bib, < 

~-.- Salisbury-

) oregon ~ty (or.) -- Di.rectoriea. 

- - - - More on Next Screen 
aee neKt ac:reen : 
Ba~, Bll Pe1atecl Works, S=Se1ect, O=Copy status 

ter>=lfezt Screen, SBL:tS"!'=Saved Bj,b List 

. . 
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GARAGE AND OUTBUILDINGS 

X -----
X 

"CREMENTS TO LAND: 

. . a 

I -

LAND DESCRIPTION 

SOIL LAJa) DIMENSIONS OR 
TYPE ACRES 

TOTAL ACRES 
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ctrY OJ" MILWAUKIE 
CLACXAMAS COUNTY, OREGO~ 

NOTICE AND OllDD-DANGEROUS BUILDING 

A. Btm.pv!§ Omcw.'sf!rmo!G- Please be ..tYi!ed lhllt she Cily of.Milwaub:e 
'Boildiac oBicialhls cletnmi":d dlllac c:di&cc drs ciJed below is :t DAI'IGEilOtJS 
Blfl.aOIC dial ,., be ml;ect 1D JDrced Jeplir. YaCaJioD. • dewmfitinlr 

Lqtll Desaiptiwa 

TAX Lpr z1 l(o 1 a a o 2 ""' 

B. DAJ!§I•ous CONDITIONS: lhe boQcJq o:6:ial bas deus UJi:ed da said balding is 
~ accordioa to Secdoo 301 oftbc Uuifimn BuildiDa Code due-to the c00steace of 

• - Nowia& ColmrnoNs: 

• l) <;.\.._L - ~t..'- ~·..t.._\-6) _______ _ 

S) ,;;.. ... - ~<4 Mi....L. ....... ~ 10) _______ _ 

--'; 

NOnCE AND ORDER-DANGEROUS Bun.DINO I 

12-12-11 l&:se RECEIVED FROH:S&S2233Sll 

·' 

l. 

P.JJ6 ·. 
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Ano1her point at issoe is that the Tax't-~::- D01e that 1bere are three uni1s in the 
building..'Ibis assc: waee:nt was made in ~~911, and 1991 by the same individual and 
is 1he reaJRI for today. For 8II)'ODC 1bat bas been tbc:re, you are aware that 1bcle are four 
units in tbe building and tbey have been that way for a long time, i.e. before permits were 
required. 1'lleK are three units noted on the eoclosed Tax RCOid, aod it states that there 
are "2 units on main floor' a one in 1lasement This sUwtute has two units on the main 
floor and two units on the second ftoor. There is DO basauenl From the pbo1o on the 
same 1ZIX report. it shows eulr8DCes for the secoDd t1oor 'Yia slqJS and tbe first :Door 
entraJla; the other two eubau:es ~ bdJiod the fi:oce.. This is ..., DOled by the type and 
method of CODSiruction. For c:w••qtlc the fuep1ace is an origimd in tbe two fioot units. 
The eubanc:es are individual 8Dd appear to this reviewer' to be fium the same em. It is 
difficuJt to envisioo whele 1be supposecl "other" mit was added coosideriug tbe layout of 
the uoi1s.. We ba'le DO way of kuowiug wby the Tax Assc ssor only DOled 1hn:e units.. It 
may well be 1bat 1bey were 1ooldog Ill a pimary resideDce for-1be OWDl% (The large three 

· bedroom unit), aod 1bmc JaJIBl ~which makes some degmc of SCDSI:. In otbel' -words, 
the oWDC:l"•s residence aDd 1bree :radal units, wbic:b 1head"on:. make a tocal of four • 

Code Section 19.109.1, B. 4, rap:sts infonnation 1iom the Polk~ Tbe attached 
written :!>1ak:nee:nt from the Muhnnmab County Central Lilnry DDk:s that there were no 
records fiom the Milwaukie lfta from the 1970's aod 1bat their RCOids b Milwaukie do 
not s1a1t until iDio the late 1910's wbcn the Cole's sladed the RNUse directories. (Copy 
a•l-.iled}. The cwJeut owoer pwdwsecltbe units in \qq -=r 
The CKisting strucmrc provided four affordable dwdJiog IBlils. as they hoe tor some 
time. lt~s intetesting to consider' 1hat if the site wa"e divided iDto two ~ the existing 
structure could be ranoved aod four dwdJing units COIIStnlded. T'WO primary dwdJing 
units could be construclf:d and ca::h with a •granny flat" or KOCSSOry dwdJing unit. It is 
recognizr;d tbat all four could not be Jallal units, I ooly mention 1his as a deosity concept, 
not that it is being consideled. ; 

The owner has already rea:novalthe gas service :from the struc1urc, which was a concem 
of the rli'C Marshal's Office lmpecD and added new electrical heatas, wi1h ber.efit of 
permit, and upgraded the eleclrical services to the units. "~'here is adequam space available 
to acbieYe on-site parting, and to meet other required zoning JegDiations as a pre-existing 
non-couforming structure. ' . 

II •,; 

The owner is very inleiested in re-occupying this structure as soon as possible. We feel 
that 1be structure is now·aod has been for a long time a four-unit apartmeot structure, and 
there are many indications that they were there long befuR 1be codes were adopted, and 
records kept. As a pre-existing DOD-eODforming structure, we agn:e that it needs to be 
maintained as a safe, sound and sauibuy .resideuce, and 1bat work needs to be done. 
However, we are also llWIII'C, axxxdiug 1D p1Mous OWDeiS, 1ba 1bese :fbur units luwe 
been lltiJmd fiJr maoy years as ccaoomical living spaces with oo complaints ftom the 
oeigbbors. In otla WOlds, 1he owners 8Dd tenants have been good neighbors until one 
tmant complained. Now all four are closed. 

.. · . .... ·-
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NOTES 

DAm 4-2t-2ll4 

FJt0M 'MICHAEL HAMBRSLY 

.. LAJII8BWBil QUBSl10NI 

• Spoke wiiJa Cada Atwood at 1he <l1y of Milwaukie at 3:Z8p.m.. 

• 1 aabd her tboat 2540 SBI.m aDd the biDiDg biatDq of its sewer 8J81aD. 

• Sbc aid tJ.t abe infi.,,.tino ia film ofhu aaid it {la1k h~ was billed as a ~ 
pes of12/3m. Aad thlll:.Le&l DDt hal: a • •••'f.L te a oE 1ft ....... ia &oat of bel:. I 
ubd hotr I mold pt al them mcJa CJD tia baNi•c .a.c llid that I would haft 10 come 
in to tbc atyW 111111 fill oatamnw.t. ....-.. 

• Sbe 1bm 8lbd why I Wllldled 1haD. I mid bcr I was ttyiog to figure out if it is a Cour­
plelarnot. 

• I asked her ha.r biDiag a marndy set up sbe said that wbm bnilding plans ue 
solwui«IM 1beo abe City me abe p1aos 1D detr• mine the sewer biiJin& 

• 1 aabd if1brft 'WU not any buildinJ ftCOa1s baw-woald tbe ~ detes •••ine the BiD? 

• Sbe aaid she did not know. ADd ibat I .might wmt to ask Pml Roget who a an engineer 
btbeat, • 

1 
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NOTES 

DATB; 4-Z7-2AI84 

FllOM: MICHABL HAMERSLY 

BEe LAJlE SBWBil QUBS'llONB 

-------·---------------------------------------------
• Spoke with Carla Atwood at the City of Milwaukie at 2:18p.m. 

• I asked he£ about the taeaiCh oo 2540 SB Luk and the billing histmy of iD sewer 
system. 

• She said that that is not her deputment and transferred me to Pat 503-7~ 7502. 

• Pat said sLe had just &oHm my .request and sbe was just stutiag to delve into 1be billing 
history. Sbe ubd if I .ao1d Jike ber to look st buJlding ftOl!llds too. I did not wood 
like she wu finni1iu with this pmpert.}'. 'Bot abe 'WIUI nice and aaid she 'WOOld all me 
when it wu dooe. I said I would caB Friday if I did not hear from her soona:. 

• Spoke with a Mr. Bccku afler I had .teaived a copy of tbe billibg bismq of tbe building 
1hat oolrweat back to 2/21/1996. I nndermod that 1bis ia when a new and tbe ament 
bi1lin.g 1J*m 'WU iDmDed. Mr. Becker said that back in 1he 1970's the 01¥ used a 
punch card systrm to tDck utility billing recotds and tbat infoz:mation wu now not 
J'Pid•hle, ~ unavailable to me. 'That a system was installed in tbe 1980's and I 
was unable to get any .tecords &om this - period. Tbe ooly recoms I got were &om 
tile new and oJacnt symm 1hat was iostalled in 1996, which "'RR:e not of help in 
anawaing the question of how the biDing was deteanined in 1he 1970's. 

• From what I was told by the st2ff that since there is not a building plan on file they 
assumed they looked at the County recoa1s which at2te that the building is a ~ 
and thus billed the utili1f• at the mte'a for a 1bJ:ee.p1es. · .. 

1 

. ' . 
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~~~~~~ ..... ~ ------~-- iL6cai' 

·-----------------------------------------------·---------··-···------------------------------------------------------------------·· WZ LUD Lr.c 

4/20/2004 atwoodo 

2/1J/J004 atwoocla 
12/0t/2003 atwooda 

8/27/2003 atwooda 
1/11/2003 atwoodo 

'\""" 

25CO a• LUJt 8'1' 

PIIZ' aall fa:om Kika, ba ia a:aczga1tiag publics recorda of whan tha property went fa:om a ' 
plax to I plex. J~JGtlaillac! a pui»U.a raoo:r:da a:eqaaat naacltl to be aomplatec! aDc! aoae . 
c!oaWI\uta would ba !roa Ut:ility B:I.111Dg aac! othe:r:a f&'Oia P1f - plaulag • •oning oa: aawar 
ezs;olnaed.ag. aA 
Leltl •••• .. • for ld.J&a, Deecl to cliaauaa balaaaa. 1-plex. lfeacl pa,aant atatua. CA 
Par a:ev:l.aw fi'Om Paul loegu, pa:opaa:t:y wa1 uaacl •• a t•plu w/ violationa. lfow, it'• a 
3·p1ex &lid J wait• of aawaa: aDCS 1 UDit of atoaa :l.a aon-aot:. CA 
WiAter avuasra baaed oa J wait• x 12 •:r•t- average. CA 
Paa: Jliobaal, the belle ia •aaut,' be will .. n the pa,._t l/1t/OI. C!A 
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To; Michael Hemersly 

c FarRNiw 

Oood mom1na Micbael 

Dlill: l0/2Ut3 

FoUowing is the draft of the letter to John Geaner requestina the recomideration. Please 
review it for accuraoy and ldemify ~you feel are DCCeSS&~y,1ben lei me know. 

I.did lalkiD tbl: stall'._ tile biltiD& ..a.._ Weewd tllltlhc 11iDi11c .._ beca JWtlne 
1lllils from 1bc ...... of die., ... iD 1910. 'Jbe .. I spa1gc 1o WIIS \IDBSU&C bow the 
ioiliiiJ ~ ._, .. • .,..._ IIIII willM uw it willa Clda Atwood 'W11m- &CIS bM:k 
next Maaday aodktme.,.. Sl.c ldlll 111111 if*-wae'-~ tlleya:al to add1br: 
unit to lhe 1Jilliua.l10ld J.raot DOW! 

I await your review aDd COIDIIHmts. 
·. 

CaD me if you bsve any quesliODS. Jim Oriftith 
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~y ::1'!..1!!:.~=-~:.., 
April11, 2002 

Michael A Hamersly 
POBox82921 
Portland OR 97282 

RE: lnstaHation date of se~ at 2540 SE Lark St 1 

Dear Michael: 

We recently spoke with. you regarding written documentation of the lnstaDation 
date of a residential seMce at 2540 SE Lark St 1, Milwaukie OR. This letter is tn 
response to your request. 

Portland General Electric's records show that service was installed at 2540 SE 
Lark St 1 in April of 1964. It Is our understanding that this address on Lark St is a 
four-plex. It would be logical to think that if the meter was instaDed in 1964 in one 
unit that the other units would coincide. However, the meters have been pul1ed 
from these addresses. We do show that we did at one time have active service 
at 2540 SE Lark St 1, 2, 3, 4 and a utility room. However, we are unable to 
access any records at this time for aD accounts Other than the address listed 
~. . 

If you have any further questions, please contact PGE or myself. We hope that 
this Jetter sufficel ae evidence of residential service at the above address since 
1~ . 

Regards • 

* Anne 
emngual Customer Service Rep 
1800.542.8818 

Connecting People, Power and Possibilities 
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.- Industrial Commercial Elecbic 

~ 24300 SE Strawberry Dr 
• . Boring, OR 97009 
• • ;"-' Ph.03-658-5624 

• 
To: 

Mike Hamersly 
2335 NW I 45th AVE 
Beaverton, OR 97006 

~mto~\VJ 
RESIDENTIAL INSPECTION REPORT 

12/18/2002 

CCB#134038 

2000165 

Property address 

Mike Hamersly 
2540 SE Lark St 
Milwaukie, OR 

• 
• 
• 
• • 
• 
• 
• CONDITION·OF ELECTRICAL INSTALLATIONS 

• 
• 
• Mr. Hamersly, 
• As work has progressed at the Lark street four- plex I have noticed a few things regarding the age and 
• condition of the main service which you should be aware ot: The duplex meter base assembty•s- date back to 
~ the sixties, and have bypass jumpers which allow current to flow around a meter·to any of the four panels when 
' . set, even with the meters pulled This situatiOli bas the potential to cause problems with service work and 
t '\.}X'Oblems with less than honest tenters who may be brazen enough to purposely bypass thier meter. Altbou( 
• ·-- these meters are 1~ and you are not required to replace them you may consider doing so for these two 
• · reasons, taking into account also the age and deteriorating condition of this old service. I am not saying that 

there is any immediate or imamate danger, I am suggesting that you change this service if-you plan on holding 
• this property long term, thereby avoiding future problems. If you want me to design a new main service and 
• work up a price give ~e a call and rd be happy to do so • 

• • • 
• ~ 
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.......... _ ..... Electak: Olalplllf 
J21 51f5111111115bef. ,......,_ Ont-miH 

August 19,2004 

M".chael Hamersly 
3111 SE Concord Rd 
Milwaukie OR 97267 

Re~ Customer 70889 

Dear Mr. Hamersly: 

6.2.......;;...Pa=g..;..e -=(.p-=5;...._, 

Thank you for contacting PoriUU\d General Eleclrlc (PGE). You llSked how long PGE 
has ~uired meterS to be inspected before conoecring service • 

Cities and counlies jn tbe S1a1e of ~gon, not J'GE, ~uire electric and meter in .. ~pection 
prior 10 conoection of electricity . 

S'ma: cities and couar:ies iD the Slare of Olqon reqoR iaspcctioas )Jrior 10 coaoectioo of 
electricity. POE abides by lbi:se Jaws- and bas for well ow:r SO yaas. PGE never has. 
nor wiD ir POW, conDCCt dcmicity • •Y locaaiaa wilboul tbe propcay owner first 
obtainins proper elcarical iospcclioas. 

Please let me know if r can be of futtber assistance • 

Sincerely • 

Michael Moore 
CustOIYk.'l' Senoice Representative 
503-612-3714 

Connecting People, Power and Possibilities 



1 •ndustrial Commercial Electric 
1 ~4300 SE Strawberry Dr 

Boring, OR. 97009 
Ph: 503-658-5624 
CCB # 134038 

RESIDENTIAL INSPECTION REPORT 

08/25/2004 

CONDmON OF ELECTRICAL INSTALLATIONS 

Michael Hamersly 
POBox82921 
Portland, OR 97282 

Mr. Hamersly, 

Property address: 
2540 SE lark st 
Milwaukie, Or.97222 

N. ycu request I have evaJuated the electrical meter bases and the folowing is my professional opinic;>n 0 have 
been an eleclrician in On3gon for the last twenty-six years. Licensed and bonded in the State of Oregon.) 

The property reviewed is the building located at address 2540 SE Lark St, Milwaukie, OR. 97222. I 
epeclfically looked at the main service to detennine at what time period it was installed. There are four 

1 meters located In the two tandem meter bases. This specific style of tandem meters, which come as single 
Lnl and houses two meters each-date back to 1he sixties. There are two of 1he tandem meter bases on this 

~ '--" bulding. As you can see they are identical tandem housings, and there is every indication that these were 
~ lnstaled at the same time. We can be assured of this because in the early 1970's the tandem meter 

housings were manufactured larger, per code change. 

I could not locate any records of when a permit was obtained to instaU these meters. This is in agreement 
to my assessment of when 1he meters were instaled. The State of Oregon's bulding codes division started 
requiring utilities companies Ike PGE to verify that an i1spedor with jutisd'ICtion tag a meter base before 
lnstaftation of a meter by the utility company il this case PGE. · 

I investigated to find a permit to instaU the electrical service. I checked with the City of Milwaukie and was -
told, "'that no records exist of a permit". 

I also checked with Clackamas County and was unable to locate an electrical permit This is not unusual 
for older buildings, especially in Clackamas County, which experienced a flood and lost archived records. 

In conclusion, it is my professional opinion as a licensed and bonded electrician with 26 years of 
experience, and after checking the records at PGE, the City of Milwaukie, and Clackamas County. That the 
four meters contai1ed in two tandem meter bases at 2540 SE lark, Milwaukie, Oregon 97222 date back to 
the sixties. . 

I am Willing to testify to the accuracy of this opinion. 

David G Allen 

) 
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\Ve feel that the information that we have provided is proof that the structure was in place 
as a four unit apartment structure, at !east back until 1964 ~t.en el~--trical service was 
installed to units 1,2,3,4, and utility room. There may well have been four uni1s prior to 
that date 'Wi+Jl all units on one mete1 prior to the installation -in i964 but again, however, 
no ~...s we. e av-.rllable. Ai;, wuing was not adopted nnt:il !>fter this date, &nd the 
construction codes not adopted until 19735 -tni~ mAl-f"S ifli.,. a. classic pre-existing non­
conforming structwt; with four Jmits~ 
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Attachmenls to Fcttuary 23, 2005 lctkZ 

6.2 Page ~OJ 

Mr. Gessner below is a list of what I conclude as errors and omissions in your letter dated 
February 11,2005. 

I summarized bellow 1-10 and in more detail in attachments G 1 through U2. These attachments contain the 
documents that led me to the conclusions. Please send any and all documents that support your letter as I 
do not have them. 

I. I have not argued to have the July 9, 2003 decision reversed as you stated in your February 11, 
2005 letter. I have simply wanted a second directors determination.(see attached G 1 ). 

2. The February 11,2005letter mis-characterizes my point about Mr. Griffith. (See attachment H). 

3 . City of Milwaukie utility records have been wrong since 1976, due to the fact they relied on the 
Clackamas county assessors information that has shown to be inaccurate.(See attachment I and II) 

4. The 2/ll/2005letter omits a crucial fact. That being the 1976 tax assessor made a large mistake by 
missing the second and third floors of this building, leaving out more then half of the living 
space.(See attachment K and Kl) 

5. I disagree with your implication that previous owners would go into the tax assessors office to 
correct a mistake that is unimportant to their tax liability since the assessors has records of the 
purchase price of the property and can tax accurately from this. (See attachment M) 

6. I disagree with your reasoning that there should be a record of me attempting to correct information 
describing a building from 1976 in the county tax records. I would not have thought to do so since 
my understanding of property tax is that it is based off my purchase price of the property. Not the 
description of the building nor bow many dwelling units within. (See attachment N) 

7. I do not believe I was erroneous in my 2003 property tax appeal as you claim in the 2/11/2005 
letter. I am positive it is accurate to say the City of Milwaukie did in fact and deed declare my 
building at 2540 SE lark to be a single-family home converted to a four-plex, closed the building 
due to this belief and denied me its use as a living structure. This is from a newspaper article 
written in the Clackamas review and my first hand knowledge of events. (See attachments 0, 01, 
02, R, Rl, R2, R3, R4 and R5). 

8. The 2/1112005 Jetter leaves out the fact that the City of,Milwaukies utility bill does not state how 
many dwelling units are being billed then or now. Therefore a person would not know to correct it. 
(See attachment RR and RRI) 

9~ In the 2/11/2005 Jetter you state that Mr. Griffith was diligent in representing my interests. I 
disagree with your belief here. I believe he was not diligent due to the fact he was diagnosed with 
cancer, and undergoing chemotherapy treatments at the time of the July 9, 2003 directors decision. 
I believe because of this health problem be was not able to preform adequately his duties tome. As 
shown when he informed you that I planned to appeal and asked for the Ordinance that covers the 
appeal process on September 16, 2003 seven (7) weeks after the appeal period had expired. (See 
attachments T, Tl, T2 and T3) 

I 0 . The 2111/2005 letter points out that I did not identify the number of dwelling units in my 
application for a minor partition. This is true, what is important here is the reason. It is due to the 
fact the City's own application does not require or even request that information. (See U and Uls) 
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Attac:bmrU$ to February 23, :ZOOS 1cua tbot discuss IIJlPIIrall cmn fouod in Mr. Gesmcr' s lcua daled February 11, :ZOOS. Attachment G 1 

Mr. Gessner your letter states (see attachment D.) that you believe I " ... have argued that my prior 
decision should be reversed for the following reasons:" 

This is not an accurate portrayal of my position. I have not argued to have your original decision 
reversed. I have maintained that the original July 9, 2003 was proper. (see attachment E.) 
·'Which was both procedurally and substantively proper." Nor have I "argued", I have simply 
asked for a second directors determination. 
Which has been continually denied to me for no apparent reason. If there is a reason I would 
like to know what it is and what keeps you from taken thirty minutes to issue a directors 
determination. In this letter you state that you are (see attachment D.) "Having revisited the case 
as often as has been requested, I am confident in our knowledge of relevant facts and 
circumstances." Again it appears that it would be very simple for you to issue a Second 
Directors Determination. 
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Attachment H 

Please see attachment D the first bullet point, "Your consultant Jim Griffith did not infonn you of 
the July 9, 2003 decision and subsequently passed away following an illness." 

The statement is only partially correct. What would be correct is that Mr. Griffith did not inform 
me of the July 9, 2003 decision until after the appeal period had expired. 

This is also a mis-characterization of why I have mentioned Mr. Griffith's cancer and death to 
you. I have not once conveyed that because of his death your prior decision should be reversed . 

What I have conveyed to you is on record (See attachment E), second paragraph "Over the 
course of the time needed to reach a determination, the person whom I had hired to work with 
you, Mr. Tun Griffith, developed cancer and has since passed away from this terrible disease . 
During the course of his chemotherapy treatments (a four month time frame), he missed deadlines 
and did no completely research the records ... " 

What is accurate is that I let you know the reason for missing the first appeal period was due to 
health reasons. Since you had declined a request for a second determination stating due to the 
fact an appeal was not made on the first directors determination. Your letter November 7, 2003, 
"... In addition, the determination identified appellate rights, which were not exercised . 
Accordingly, I must respectfully decline your request." (See attachment H1). 

Also my request for a second directors determination made on 10/12/2004. Was again declined by 
you due to the fact that the determination was not appealed. This reason to decline was left on my 
voice mail in November, 2004. 

The reason I conveyed the information about Mr. Griffiths untimely death is that you would 
understand I was not wasting the City's resources and had an understandable reason for missing 
tbe first appeal period. Which should not matter since even if an appeal period is missed if new. 
infonnation is uncovered at a latter date this should be enough to justifY the City using its 
resources to issue a second directors determination. 
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Alladmmls to Fcbnay 23, 200S letter tb& cliscuss llppiiR2ll C211lD found in Mr. Gesmer' sletter doled Fcbnay II, 2005. 

November 7, 2003 

Mr. Tun Griffith 
Jim Griffith & Associates 
10915 SEFaitbaven Way 
Tigard, OR 97223 

Re: 2540 SE Lark Street 

Dear Mr. Griffith: 

C IT Y 0 F 

MILWAUKIE 
CENTENNIAL 

1903-2003 

Attachment H 1 

6.2 Page /3 

I have received your request for reconsideration of the July 9, 2003 detennination regarding the 
permissible number of units at 2540 SE Lark. I believe the original determination was both 
procedurally and substantively proper. In addition, the determination identified appellate 
rights, which were not exercised. Accordingly, I must respectfully decline your request. 

Please do not hesitate to contact me at 503-786-7 652 should you have any questions. 

Sincerely, 

~-0~ 
John Gessner 
Planning Director 

copy: Mike Swanson, City Manager 
Alice Rouyer, Community Development and Public Works Director 
Gary Firesto~. City Attorney 

.; ; .· .. : .. :·:·-···· . .. . ..,;. :. · .. 

COMMUNITY' DEVELOPMENT DEPARTMENT 
Engineering .,;; Operations '!" Planning ;;;. Building ,;;. Fleet -. Faci!ities 

6101 S.E. Johnson Creek Blvd., Milwaukie, Oregon 97206 

·-
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AttarJrmmt, to February 23, 2005 Jetter that discuss apparent errors found in Mr. Gessner's letter doled February I 1, 2005. Attachment I 

February 11, 2005 letter, (see attachment D) forth bullet point. "City of :Milwaukie utility billing 
records have historically assessed the property for three dwelling units." 

This is one of the reasons you state in this letter as to why you believe the building at 2540 SE 
Lark should be considered a Three-Plex instead of a Four-Plex. This is surprising since it has 
been pointed out to you not only was the billing incorrect over the years , which you 
acknowledge in the second bullet point of this letter (see attachment D.) 
The original utility billing was set up on the Clackamas County assessment records and therefore 
incorrect as you acknowledged in the second bullet point of your letter. (see attachment D.) 

Mr. Gessner I thought you were aware of this fact when I gave you this information previously. 
((see attachment 11); which is page 6 of the application submitted to the City ofMilwaukie, with 
a cover letter that directed the information to Mr. Gessner on October 12, 2004). 

Specifically number 20. "On April20, 2004 I spoke with Carla Atwood with the City... She said 
the utility bill is determined when the structure was built, using the initial plans." 

Number 21. "I found out, April27, 2004, when I again spoke with Carla Atwood in addition to 
Pat and Mr. Becker (attached 23). Since no building plan had been submitted to the City back in 
the 1930's and there is not a building plan on record at the City, Carla, and Pat believe the utility 
bill for the building on Lark was based on the flawed 1976 Appraisers records from the County 
which incorrectly identified this building .. . " 

The February 11, 2005 letter "Having revisited the case as often as has been requested, I am 
confident in our knowledge of relevant facts and circumstances." (See attachment D second 
paragraph, second sentence.) 

I am not as confident in your knowledge of this case as I would like, as the above example shows 
your reliance on the accuracy of the utility bill, from all the information and documentation I 
have is a mistake. Since we all make mistakes I hope this will be one more reason for you to 
grant a second directors determination, in case there are more mistakes, I can appeal it and have 
another person take a look at the case and make the best detem:iination possible. 
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Attadmems to F""'-Y 23, 2005 letter 1bal discuss awarcnt arors found in Mr. Gesmcr' s letter dated Febuary 11, 2005. Attachment 11 
f. If one looks at the design and condition of the entire building it is apparent that it was 

built prior to 1973, there is not any indication of recent additions and the current 
configuration and footprint date back at least to the 1960's if not earlier . 

6.2 Page /"$' 
UTILI1Y & SEWER RESEARCH 

19. According to Paul W. in the City of Milwaukie Engineering Department this site was 
connected to the City sewer system in November 1974. He further noted that the City 
required a 6-incb connecting sewer~ which would have only been required with multiple 
dwelling units. (Single family-units only required a 4-incb sewer line). The records from the 
sewer connection did not identify the nmnber of units • 

20. On April20tJJ. 2004 I spoke with Carla Atwood with the City (attached 22) and asked about 
the utility billing system and bow the initial DlDDber of units was determined. She said that I 
would need to come to the City and do a records request She asked why I wanted them and I 
explained the di:fficuJty in determining why it was being billed as a three-plex when it is a 
four-plex. She said the utility bill is determined when the structure was built, using the initial 
plans. 

21. I found out, April2"f'1. 2004, when I again spoke with Carla Atwood in addition to Pat and 
Mr. Becker (attached 23). Since no building plan had been submitted tO the City back in the 
1930's and there is not a building plan on record at the City, Carla, and Pat believe the utility 
bill for the building on Laik was based on the flawed 1976 Appraisers records fiom the 
County which incorrectly identified this building as a three unit building instead of the correct 
four unit building it was and is. The billing department simply relied on the County records 
to base its utility bill . 

22. The City of Milwaukie sewer records only go bact to the 1980's and are in euor to the 
nmnber of units in use at tbis building at that time. The City only billed for three units when 
four units were in use. Mr. Becker for the City ofMilwaukie, concerning billing information 
on the City's sewer, that were entered on computer via punch cards; stated that "back in the 
1970's punch cards were used and the infonnation is not readable now." Also that the City 
went to a new computer system and does not have the machines to read the old information. 
That from the inception oftbe new system in the 1980's. Confirmed at the meeting that there 
are not any records available from the City's utility billing department from the 1970's • 

23. I received a copy of Single AccoUDl Notes Report (attached 24) 1bat the billing depmbnent 
bad at one time known 1bat this buiJding was a four-plex. · That research done for atw~c 
12/0412.003 states, "Per review from Paul Roeger, property was used as a 4-plex w/ · 
violations. Now, it's a 3-plex and 3 units ofsewa- and 1 unit ofstonn is correct. CA". 

24. Also of note the City's utility bill sent to me (attached 25 & 26) makes no mention of bow 
many units are counted for billing so none of the previous owners would have known that 
1hey were being billed for three units instead of the correct four. (It seems I owe the City 
back sewer assessment for the forth unit. I hope 1he CitY- will waive this debt seeing that I 
could not ofknow the billing error since the City's bill does not say how many units are being 
counted on the sewer bill, and the fact that the City bas caused me enormous difficulty by 
labeling this building a single-family UDit and closing it.) 

25. Jim Griffith spoke with the City ofMilwaukie's staff in October 2003 (attached 27) and was 
told that building utilities have hem billed for three units since the inception of the computer 
system back in the 1980's. The woman to whom he spoke, (Carla was on vacation) noted, 
"that if there were four units, they need to add the unit to the billing." run said "I told her not 
now!" This indicates the ease to which one can add billing units to the utility bill. 

26. I believe this shows that the utility bill is a poor indicator ofhow many units a building would 
or would not have shown historically. h appears :from Mr. Griffith's conversation a person 

6 
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Allacbmc:nls to February 23, 2W5 lelia" that clisc:uso apparelll errors fouad in Mr. Gesmec's lelia" dated Februaly 11, 2005. Attachment K 

Your February 11, 2005 letter (see attachment D) fifth bullet point. "Since their 1976 site 
inspection, Clackamas County has assessed the property for three dwelling units." 

This is correct but I do not agree with your I. 
2. 

logic and 
you left out the most important fact. 

1. Your logic appears to be that if a building is taxed as a three dwelling unit then it is a 
three dwelling unit. I would beg to differ. Sometimes the Government makes mistakes 
and miss labels items. I am aware of a number of incidences when the Government has 
made this type of mistake. Frankly I am surprised that you are not aware of this fact and 
did not take it into consideration in this decision. Especially since, at our January 2, 2005 
meeting I pointed out a mistake was made when this building was labeled by the tax 
assessor back in 1976, (see attachment K1) who incorrectly labeled the building to have 
"2 units on main floor & one in basement." The building does not have a basement and 
has three stories. He missed about 1600 square feet ofliving space. It was recorded the 
Clackamas County Government and is there to this day. 

2. The fuctual mistake was made when the person who did the site inspection, took a picture 
of the building as it was then, drew a diagram of the living units (only on the main floor) 
and wrote under remarks "2 units on main floor & one in basement." this was and is an 
incorrect description. It missed the top two floors of this building, approximately 
1,600 square feet ofliving space. 

The picture in the assessors file shows the upper three floors clearly and that the building 
is the same then, 1976 as now. 

I find this an extremely important fact, 1,600 square feet of living space missed. This is 
where the forth unit would be. 

Mr. Griffith put forth an explanation to how the assessor made this mistake. Because it· 
is a rental building, a person cannot enter the units without the tenants permission, so the 
assessor simply spoke with the owner who lived upstairs and the owner simply told the 
assessor I have three rentals here. The assessor wrote it down and it is now the history. 

Apparently you do not look at this fact and mistake of missing two floors and 1,600 square feet 
as important since it was not mentioned in your last letter dated·'lJil/2005. 
I believe this fact should be considered when deciding how maiJy units have been in this building 
historically. 
Since we disagree on the importance of this fact, I think that you should make a second directors 
determination so I can appeal it and have other people look at this fact and other information 
provided and see what conclusion they draw. 
I believe this to be reasonable and fair. If you do not view this request in the same light please 
let me know why and what I can do to rectify any more problems you may have as discuss 
earlier in 1-6. 
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Attar1wnen!s to February 23, 2005 Idler that disruss apparco1 c:rnn fouod in Mr. Gcs.ner's Idler dated February 11, 2005. Attachment M 
6.2 Page 18 

The second page of your letter dated February 11, 2005 fi!st bullet point. (See attaclunent D1) 

"There is no record that your predecessor in ownership sought to correct the presumed errors 
with regard to county tax records and city utility charges for the difference between 3 and 4 
dwelling units." 

An interesting statement you make. I am left to wonder who you know that goes into a 
Government office and says I think my property record is in error and to low so you are not 
taxing me enough, please correct this error. 

That you expect citizens to do this and if they do not you use.it as a factor to decided dwelling 
density. This is definitely an interesting point you make for a Three-plex instead of a Four-Plex. 

I am curious, do you know of any case in the Clackamas County Assessors that this has 
occurred? I do not nor anyone whom I asked knew who would do this. Please let me know the 
cases that you have seen that leads you to believe that people correcting government records that 
do not affect them in a negative way. · 

So now I am curious to see how often this occurs at the County's assessors, Christina was kind 
enough ask the Clackamas County Assessors Board ofProperty Tax Appeals (She went in on 
Febnwy 16,2005 at 9:00am) and asked how many cases have they seen where people have 
been asking for a correction in the record, to increase the value of their property and receive for 
this effort a higher assessment and tax? 

Their answer was NONE! 

Not one person in the three years these board members have been ruling on tax assessment 
appeals. 

Again we have a different opinion of what people would do in this circumstance. I believe most 
people let the sleeping dog lie. On the other hand you disagree and believe citizens would go to 
the government and ask to be taxed at a higher rate. 
This is another example of why I believe you should issue a second directors determination. We 
see this fact differently and I would like to have a third party take a look and draw a conclusion. 



Alt!!dmnD to Februmy 23, 2005 1ct1cr !bot discuss appan:n1 aron iOuod in Mr. Oessuer' slettet dated Februmy 11, 2005. Attachment N 
6.2 Page c q 

Please see the second page of your letter dated February 11, 2005, second bullet point. (See 
attachment D1 ). 

"There is no record of subsequent efforts to correct the presumed errors with regard to county 
tax assessment records for the difference between 3 and 4 dwelling units.1" 

There was no need to make an effort to correct the errors (2.} contained in the assessors file as to 
the description of the building for tax purpose. Each time the building 2540 SE Lark sold, the 
sells price is given to the tax assessor, this is called the real market value, and the tax assessor 
tax's the building based on the real market value. If the description of the property is in error it 
would not lessen the taxes for an owner who, like myself recently purchased the property. 

I am surprised again, I would have thought you would be aware of how a property is valued and 
taxed. 

Therefore the building could have been describe as a 2 unit dwelling or an 8 unit dwelling and it 
would not effect my property tax burden. The county assessor would still assess the property tax 
based on my purchase price of this building. 

I hope you wiD reconsider the importance of there not being a record of efforts to correct the 
county tax assessment records. I believe it should not be a important factor in deciding the 
historical number of dwelling units at 2540 SE Larlc. 

ThiS is the fifth time we interpret information differently and draw different conclusions form it. 
I believe this shows the need for a second directors determination so I can appeal it and have a 
third parties interpret this information. 

(2.) (please provided your information that would lead you to believe the errors in the tax assessors file are 
"presumed". I found them to be concrete and would appreciate a chance to look at any information that would cast 
doubt on their accuracy. 



6.2 Page 8C\ 
Attadmmts to Febuary 23, 2005 letter 1hal discuss 8ppOIIM c:mxs found in Mr. Gcsmer's letter dilled Februaly II, 2005. Attachment Q 

Please see the second page of the letter dated February 11, 2005, second bullet point. (See 
attachment D 1) · 

"There is no record of subsequent efforts to correct the presumed errors with regard to county tax 
assessment records for the difference between 3 and 4 dwelling units.t" 
1 "However, it is noted that you filled a tax appeal on 12/30/03 erroneously alleging that "City of 
Milwaukie dedared it was not a legal multifamily unit and has denied its use as a living strucure"." 

Your above accusation that I erroneously alleged informaiotn in my appeal is inaccurate in the 
extreem. The know facts concerning Milwaukies declaration dearly show that the City bas 
repeatedly stated through various employee's that this structure was not a multifami1y unit. The 
facts of such statements are abundent such as, The Clackamas Review article, Letters sent form the 
City of Milwaukie to me, which I have included, notices posted on the structure by the City denying 
access and its use as a living structure, Mr. Griffith's and my own correspondences with the City, 
also the City's attorney letters to my attorney, all confirming my statement and the fact that the City 
of Milwaukie in deed and fact ruled that the struture at 2540 SE Lark was not a multifamily unit 
and then did deny me use of the building as a living structure. 

This is the oppisite of your above statement. Please send over the information and doanents that 
led you to believe I was erroneous in my appeal. I do not have one item that supports your position 
nor were any supporting documents induded in your 2/11/2005 letter. 

The following will contain documents I mentioned above that support my statements and clearly 
show why I stated in my appeal that the City ofMilwaukie did in deed and fact declare the structure 
at 2540 SE Lark not to be a multifamily dwelling and proceed to deny me not only use as a living 
structure but even entrance into my own building. 

1. 2001 December: The Clackamas Review Article, " Milwaukie Code 
Compliance Coodrdinator Steve Campbell ... found was a 
single-family hame converted to a four-plex ... " (See 
attachment 01) 

2. 2001 December 7: Letter from Kenneth Kent, " ... The City does not have record 
of approval to convert this residence into four swelling units . 
... A four- plex is not permitted in the R-5 Zone .... " (See 
attachmetn 02) 

3. 2001 December 12: City ofMilwaukie "Notice to vacate - Do not enter - Unsafe 

4. 2002 July 30: 

to occupy" (see attachments R, R1, R2, R3, and R4) 

Letter from Larry J. Blake Jr." ... It is my understanding that 
the property is listed as a single family swelling, but there is a 
possibility that your client may increase that to a triplex if 
he ... " (See attachment R5) 
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AU ........... to Februory 23, 2:005~ tbl discuss apparm cmn D1 • 

Michael Hamersly ~ 
3111 SE Concord ~ 
Milwaukie OR 97i67 . . 

·, 
December 7, 2001 ~ 

OF. 

Re: Appi'JCatlon t ~-01..()3-2540 Lark Street- Tax lots 21E1BB 2401 and 2403 

Dear Mr. Hamersly. 
; 

ti. has come to the ~Hermon d the aty tta 1he existil.g resides a at2.540 Lark Street has been 
converted into fow ~ uriil&.. You lllilf have rec~ nalice mtis frDm the Cit(s Code 
EJIIDR:erneri Diwi5iin- TtE issue was nol idee Wed in then , E ial yau Pnwided for applic:aliilf1 
KP-01-03. The ctY does nat ·bawe femRI d appoa toWIM!Jt tis •esidel~ee notcudMA.g 
oo~s. The exis1in9 ~for lhe prape~~:y mes ~ a1ow tis IUIIber ot dlleling m1s. 1n order' 
to proceed wila JOlt .nnortand ,..filion. lis 'i$00'...-~ ·Based m 1he 8A!8 
rille new lois. oncrjl JOUNCDid the tna1 plat. one &ngle-famly lesidel.ce would beh maxinUn 
pem M d Gn eadl• 
I you wish tD pmceid wlhi8CDidil1g lhe lnal plan for WP..o1-03.1 .. be neu:!S £flY to convert 
the axistir19 building~ to a sillgk falnilr tesideiiCll!.. • -will be nee e ss a.y1D submit a building 
pennll1o COfl1!d efiing mde viatalions and R!IROIIe aiiU one lcik:len facility. 

If you decide nol tD bmceed Wllh the nWior land parlitiola. JOU wll still need to CXll1ed the number 
d ~units 011 i.e praper\f. A.fow-plex is not permilled in theM Zone: In additiala. each 
dwelll~gld is~ to Jae a llirimumdS.OOO squa~e teet d ~area. Based on 1lle sized 
existiiiQ TaK Lot~. one sfr9e fa•lll residence wrdd·be h.....,._ pen81ted.. tiowewer, if 
bOth tax lots 2401 aRI2403 ._ awtitlll!d. you CIDUid hate enDUJJh lalaa for a ell.-_ 
proVided you~ 81J11RM11 d al nemssaoy bulllng paanils and dminaled lhe aldiliooal 
dweling ..-. r ,aU decide 10 go thiS lOUie. il coukl be aaDII)Jistled by aJII!S!i., "19 the -.o 
lax lals. 

Please contact me SC, we can dlsia.lss how you plan lo proceed. ltyou need any additional 
information. please~ free to cal me a1 (503) 786-7653 . 

~ COMMUNIJY DEVELOPMENT 0EMR1MENT 
~. aperaoons. Plarri1g • &.ilding. Fleet. Facilities 

61 OJ S.E. JOtTISOn Creek Bl\d .• MilwaJI:ie.. Oregon 97206 
~ f503J 1a.1600. fl'\X:: f503J nlf-8236 . . 

, ....... ,. .. 
...... 
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NOTICE TO VACATE 

-DO NOT ENTER­
UNSAFE TO OCCUPY 

It is a misdemeanor to occupy this building or to remove or 
deface this notice. .' 

--

12-12-91 16!51 RECEIVED FROM:SQ32233511 P.S9 
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SUBSTANDA_._ffi BUILDIN~ , 

DO NOT OCCUPY 
2540 SE Lark 
Utility Room 

j . 

ht is a misdemeanor to occupy this portion of the building, 
J or to remove or deface this notice. 
l ~ 
J 00 
a ~ 
.I ~ 
~ ~ 
~ N 

l ~ 
s 

Structural Safety Division 
City of Milwaukie 

'fracking No. SW- 01~016 
Building Official 



. , . ) . .., 

SUBSTANDARD BUILDING 
.. 

DO NOT OCCUPY 
2540 SE Lark 
Apartment #3 ~ = 

~ f 
"" l 
j 

ht is a misdemeanor to occupy this portion of the building, 
1 or to remove or deface this notice. 
! 
J 
.a 
j 
~ 
~ 

l 
s 

Structural Safety Division 
City of Milwaukie 

~racking No. SW- 01-017 
Building Official 

~ 



r3UBSTANDA~~ BUILDING~ 
i 

. DO NOT OCCUPY 
~ ... ... 

I 
l 
j 

2540 SE Lark 
Apartment #4 " 

!n is a misdemeanor to occupy this portion of the building, 
1 or to remove or deface this notice. 
1 
J ~ 
! 

j : 
~ ~ 
~ ~ 

I v3 
"' s 

Structural Safety Division 
City of Milwaukie 

':fracking No. SW- 01-018 
Building Official 

·;·; 
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. \ . ( ( 

SUBSTANDARD BUILDING 
~ i 

i DO NOT OCCUPY 
~ 
< 

2540 SE Lark 
I" ~ 
~ 1 Apartment #1 back bedroom 
~ j 

~ kt is a misdemeanor to occupy this portion of the building, 
I or to remove or deface this notice. 

! Structural Safety Division 
j City of Milwaukie 
s 

-ij.acking No. SW- 01-019 · 
Building Official 
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Att.cJmmts to Fclwaly 23. 200S leila- that discuss apporml ann fouod in Mr. Gcssoc:r'slella- daled Fcbrualy 11. 200S. Attachment RR 
6.2 Page &q_ 

Please see the second page of your letter dated February 11,2005 (see attachment D1) the third 
bullet. 
"There is no record of communication with the City to correct utility billing records prior to July 
2003." 

This is a correct statement but I believe it leaves out an important fact. That the City's utility bill 
fails to state how many units it is billing. A owner such an myself would have no idea that the 
City's utility records are inaccurate. (See attachment RR1) I see this as the reason there would 
be no record of communication. Therefore I strongly disagree with your conclusion that the lack 
of communication on the Cities utility bill supports a your finding of this structure to be a Three­
Plex. 
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Aneclrmrnt. to Fcbrusy 23, 2005 leuer that discuss IIJlPIIIml cmrs fOIIDd in Mr. Gcssnrz's lctlcr doted Fcbnwy 11, 2005. Attachment RRl 

Ill 
MILWAUKJE 

OTYHAU. 
l 0722 SE MAIN STREET 
MILWAt.JKIE. OR 97222 

{503~~r~~ 01 

ACCOUNT NUM~A~ . _. DUE DATE 

2540 SE LARK ST 06-2750-03 9/15/04 

PDX LAND LLC 

326 289 
8/05/04 6/06/04 

. . -~ 

USAGE IN 
100CU.FT. 

37 

. •, · . 

WINTER AVERAGE 

(DEC - MAR) 

8 

. -... _ ..• _ .. ,.~~-;~~. : .-#· ·- . 

STATEMENT DATE 

BIWNG -:'>· 
DESCRIPTION; 

WATER 

SEWER 
STORM 

.. · ·- . . .... · ._· • ._ .... _·._:. _ _: ... ~_ .4_··"",--.•.• '.·.~--- ···-· ---'-"-·· .::...:·· ·~' ____;;;,;'""'~·-·'-'-· . -~-'---;_· -..:·::.:::·· '·___;;··~:;.;..· ___,_~·- ---- -· - · - ... ·-· - 1-------- ·- ... .. . 

PLEASE SEE -· INSERTS· REGARDING WATER .AND 
SEWER CHANGES~-

***PAYMENTS OR REQUESTS RECEIVED AFTER 8/25/04 
ARE NOT REFLECTED ON THIS STATEMENT. ·CURRENT BIWNG 

JQTAL AMOUNT DUE 

51.33-

8/31/04 

BILLING 
AMOUNTS 

58.37 

61.80 
12.00 

-- . --~ . ·-'-<=----

132.17 
***ADDITIONAL PAYMENT OPTIONS: AUTO DRAFT ~-----L-------_J 

OR AFTER HOURS DROP BOX BY FRONT DOOR. I . j 
UTILITY BILLING ALSO ACCEPTS DEBIT OR CREDIT 
CARDS AT CITY HALL. 

183.~- . 
:=B=ALANC==E=FO=RW=J\R==D~======- I 

TOTAL AMOUNT DUE 

MORE INFORMATKJN 
ON REVERSE SIDE 



Allad!mrnls to Febuary 23, 2005leuer tb111 discuss IIJllllll12ll cmn foood in Mr. Gessner's lctlt:r dated February II, 2005. Attachment T 
6.2 Page q I 

Please see the second page of your letter dated February 11, 2005 (see D 1) the fifth bullet point. 
"I believe that Mr. Griffith was knowledgeable and diligent in representing your interests 
throughout the period in which I worked with him ... .I am uncomfortable with your contention 
that Mr. Griffith did not communicate with you and failed his professional obligations to pursue 
an appeal due to his health conditions." 

I disagree with your belief. Mr. Griffith had cancer, was undergoing chemotherapy treatments 
and was extremely sick from both during July 2003 and died three months later. 
I believe he was to sick to be diligent. (See attachment T1) It is a copy of the July 9, 2003letter 
from you to Mr. Griffith. Please note that it makes no mention that Mr. Griffith only has 
fourteen (14) days from when ihe letter was sent to appeal. It states only which Milwaukie 
Zoning Ordinance under which a appeal can be filed. 

Apparently you expect this man who is literally going to be dead within a few months, who 
wasting away from his chemotherapy treatments to hop in a car as soon as he received your letter 
to find out when the appeal deadline is for my directors determination. Unfortunately I believe 
due to health reasons, he was not able to do so. Nor would have expected him to. He was sick 
and even though I am still dealing with the repercussions of his inaction, he is not the one I fiwlt. 

Another point that you may have overlooked was the fact Mr. Griffith did not have the 
Milwaukie Zoning Ordinance that govern the appeal. So from July 9, 2003 decision until you 
sent them to him in your October 3, 2003 letter. (See attachment T1.5) Where you state " ... 
Please find a copy of the requested zoning section enclosed .... "I believe this clearly shows that 
Mr. Griffith was not diligent in representing my interests and that he did not inform me of the 
appeal period during July 2003 until weeks after it had already expired and was then to late to 
appeal. 

Again his inaction due to poor health is shown in his Jetter to you on September 16, 2003, asking 
for those codes. " ... However, He has requested that I notify you that he will be appealing your 
determination to the Planning Commission as allowed by Ordinance Section 1001.4. 
Would you please be so kind as to supply me with that section of code (1 001.4), and ... " See 
attachment T2) 

You acknowledge receiving the previous September 16, 2003 letter, with the letter you sent in 
response to Mr Griffith. (See attachment T3). 

Again we disagree on an subject and draw different conclusiort from the same information (the 
above letters). In your letter you state your belief "Mr. Griffith was knowledgeable and diligent 
in representing my interest." and I believe the opposite occurred, back by my experience with· 
this subject and the letters I included. 

And again I believe this shows the necessity of a second directors determination so I can appeal 
it and we can have a third party take a look. 
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July9, 2003 

Mr. Jim Griffith 

C IT Y 0 F 

MILWAUKIE 
CENTENNIAL 

1903-2003 

11825 SW Greenburg Road, Suite A3 
Tigard, OR 97223-6460 

Re: 2540 SE Lark Street 

Dear Mr. Griffith: 

Attachment T 1 

This letter is in response to your inquiry as to the number of authorized dwelling units at 2540 
Lark Street I have reviewed you February 25, 2003 letter and supporting information wherein 
you state that four units should be recognized for zoning purposes . 

After consideration of your information and city and county records, I have concluded that the 
structure may only be used for three dwelling units based on the following: 

• Milwaukie utility billing records indicate three units of sewer service . 

• Clackamas County Assessor records indicate the property has been historically 
taxed for three dwelling units . 

This determination may be appealed to the Planning Commission under provisions of 
Milwaukie Zoning Ordinance Section 1001.4. Please do not hesitate to contact me at 503-78~ 
7652 should you have any questions . 

Sincereiy, 

~k\~ 
John Gessner 
Planning Director 

copy Tom Larsen, Building Official 
Paul Shirey, Engineering Director 
Alice Rouyer, Community Development & Public Works Director . 
Planning Commission 

COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Planning • Building • Fleet • Facilities 

6101 S.E. Johnson Creek Blvd., Milwaukie, Oregon 97206 
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·- October 3, 2003 

Mr. Jim Griffith 
10915 SEFairhaven Way 
Tigard, OR 97223 

Re: 2540 SE Lark 

Dear Mr. Griffith: 

MILWAUKIE 
CENTENNIAL 

1903-2003 

6.2 Page ~13 

This letter is in response to yours of October 1, 2003, wherein you request a copy of Zoning 
Ordinance Section 1001.4 and documentation of utility billing. Please find a copy of the 
requested zoning section enclosed. You may contact Carla Atw~ Milwaukie Finance 
Department, directly at 786-7544 for billing documentation. You may also contact the County 
Assessor to confirm that the property has been historically assessed for three units. 

Sincerely, 

John Gessner 
Planning Director 

copy: Address file 

COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Planning • Building • Fleet • Facilities 

61 01 S.E. Johnson Creek Blvd., Milwaukie, Oregon 97206 
-• · · ·--· 1rn~' -,n, -,,,.,,., . r- ··· ,r,......,, _ _, .. ,... .... ._., . -·· • , • • •• - . 1 . !'- - ·-- .· 
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• 6. 2_.;!.;Pa::,cg~e _q....L-I=f~ JIM GRIFFITH & ASSOCIATES, INC. 

LAND I BUilDING USE STRATEGIES 

• 

September 16, 2003 

Mr. John Gessner, 
Planning Director 

10915 SWFAIRHAVENWAY 
Tigard, OR 97223-3828 

Phone: (503) 718-1200 
Fax: (503) 718-1300 
j gaO 126@netzero.net 

Community Development Department 
City of Milwaukie 
6101 E.S. Johnson Creek Blvd. 
Milwaukie, OR 97206 

Re: 2540 SE Lark Street 

Dear Mr. Gessner, 

Since your determination of three units at the structure located at 2540 SE Lark Stree~ 
the owner has been working to bring the structure up to code for occupancy. 

However, He has requested that I notify you that he will be appealing your determination 
to the Planning Commission as allowed by Ordinance Section 1001.4. 

Would you please be so kind as to supply me with that section of the code (1001.4), and 
also, you noted in your report that 1he utilities billings indicated three units at that 
location. Would you also provide me a copy of that information? When I inquired about. 
the sewer service I was informed that there was an oversized line that would indicate a­
multi-unit structure, but they bad no information of the number of units. That's the reason 
for the request. 

'Thank you for yom assistance and I look forward to your reply with the requested 
information. 

Sincerely 

President 

Cc Michael Hamersly 
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September 18, 2003 

Mr. James E. Griffith 
Jim Griffith & Associates 
10915 SWFairbavep Way 
Tigard, OR 9722? . 

C IT Y 0 F 

. · .-.. , ·. ·· MILWAUKIE· · .. ... ·-. ·- . '· . 

: .. . ·· -. -CENTENNIAL · · ·,· ' · · 
. . .. ·.' : . . .. 190.3-2003. 

. Subject: 2540 SE Larlc Street 

Dear Mr. Griffith: 

6.2 Page qzr 

. 1 have received your Sq>tembe:r 16~ 2003 letter, wherein you provide notice of the property 
owner's intent to appeal my July 9, 2003 determination of the permissible number of dwelling 
units at 2540 SE I..arlc Street. Please be advised.thal tbe appeal period for tbe determination 
expired 14 days following its issuance in accordance with Milwaukie Municipal Code Section 
1001.4. Accordingly, the detemrlnation is final and no further city appeal is available on this 
Ill8tlcr. As a point of reference, my July 9. 2003 letter provided notice of the appeal process for 
such determinations. 

Please do not hesitate to contact me at 503-786-7652 sk>uld you have any questions or if you 
would like to discuss this further. 

Sincerely, 

1"'-~ 
Jobn Gessner 
Planning Director 

copy: Gary Firestone, City Attorney 
Alice Rouyer, Community Development & Public Worlcs Direictor 
Mike Swanson, City Manager 
Tom Larsen, Building Official 

COMMUNITY DEVELOPMENT DEPARTMENT 
Engineering • Operations • Planning • Building • Fleet • Facilities 

{, 101 c;: F lnhn~nn rri'>Qir Rhui AAih.o,.,.,:,M.o 1"'\r~~~- n"7.,1'\, 

• -

·. 
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~ Please see the third page of your letter dated February 11, 2005 (see attachment D1) first bullet. 
"The failure to identify the number of dwelling units in your application for partitioning casts 
doubt upon present arguments .... " 

I hope the following fact will remove those doubts. The City ofMilwaukies application does not 
ask for the number of dwelling units .. (See attachment U1) 

If I would have know up front that having the four-plex on my property would prevent me from 
partitioning my land it would have saved me: 

1. $3,258.00 and the six months of working on the project. 
2. The fees paid to the City ofMilwaukie for the application. 
3. I would not have had the survey done until after the application had been approved. I had no 

idea that the City would not approve this partition for information it did not even ask for in 
it's very own application. 

4. I have spoken with planners in the past about this being a four -plex, specifically when I 
bought the four-plex and again with Janet Wright 213f99. Who let me know it was ok to have 
a four-plex in the R-5 zone. (See attachment U2) 

5. The failure of the City ofMilwaukie to ask for this crucial information in its application (see 
attachment Ul) is in my view to blame for me not identifYing the number of dwelling units. 

Why does the 2/1112005 letter state that due to not identifying the number of dwelling units casts 
doubt on the rest of my information? How would I have know then I should provide 
information, being the number of dwelling units, when it is not asked for? Also I have not ever 
partitioned a piece of property with any structure on it. Again since I have not had experience in 
that process how am I suppose to know to include infonnation that is not asked for. On the other 
hand I believe Milwaukies application should ask for the number of dwelling units on a property 
since it is a deciding factor. -

I hope the above facts and information puts to rest your concerns about why the units were not 
identified. I do resent that this was used to cast doubts on my present arguments. I do not 
believe it should. I hope you will look at them again without the doubts. 



Attachment Uf· 

~~~= 
COMMUNITY OEVELOPMI 
6101 SE JOHNSON CREEK 
MILWAUKIE. OREGON 97~ 

PHONE: (50317~7650 
FNJ<: (503) 774-8236 

Application for 
Land Use Action 

~MILWAUKIE (Please print or type) 

Phone: 

Address: 

APPLICATION TYPE (check): 
0 AnnCltation 

0 Appe:al ( _ _,_dmin. to POPC to CC) 

0 Cummuniry Service Overlay 
0 Comprehensive Plan Amendment (Major QJ!Legislarive) 

Cl Cundirional L'se 

0 :"lonconfonning: 

0 Use 
0 Structure 

z·: 

0 Repl~t of existing NCU 

0 Planned Development (Preliminary/Final) 

0 Solar Review 

• Cl Exception 

0 Expedited l:1nd Division 

0 Subdivision (Preliminary/Final) 

0 Temporary Structure 

~ 0 Historic Resource Review: 0 Transition Area Plan Review 

• 
• 

0 Altcr.llion 0 Transportation Planning Review 

0 •Other• Alteration 0 ~ance: 
0 Demolition '· 0 ~'Y. or less of Zoning Ordinance standards 

~ 1 Deletion OR Designation 0 Over 10% ofZoning Ordinance Sbndards 

~ tome Improvement Exception 0 Sign Ordinance 

:J Lor Line Adjusnnent 0 Subdivision Ordinance 

~ rtJ ~lajor Land P:utition 0 Zoning Ordinance Amendment: 

~ 0 Mcloughlin Corridor Design Review 0 Map. Major Quasi-Judicial 

~~ Minor Land Partition 0 Map, Legislative 

0 ~li:u:d Usc Overlay 0 Text. Major Quasi-Judicial 

~ 0 Natural Resource Review 0 Te:<t, Legislari\-e 

~-------=-===============~=====-====~o~om~~~-====================~=====-~ 
~---------=====-~==-=-=~--==============~====~======~-=~~ 

·~~~~~~~~~~~~~~~~~uw~~~~~~~LU~~~~ 

·~~~~~~~~~~~~~~~~-2~UU~~~~~~~--~~~ 

·M«~-U~~~~~~~2-~~~~~~~~mL~--~--------------~ 
·~===-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

.. 

~ Co rehensive Plan Desi tion: (. t)c 

~---------===~====~=====-~======~====~~~~~~~=--=~ 
~ PUASE NOTE: 1bc Lmd use Conm1ICe (LtQ Or ,._. ~-Dislric:t AssocialioO (NDAfwiir~·· ..mew aJpj GCdlis '..,:;.-...... ·'lbey may 

~ =~ ~,_..,~:7~7.-:::_L:~ ~~-~~{~~~~~- : ·._ . , ·. ---~---~~~i~2:(~}~/~ 'iC:~~~~~t.~?~~!~~/:ff: ... 
•----~~==~====~====~~~~========~~~~~~~~~~ 
• ATTEST: I 11m the propaty owner or I ha"-c :mxhcd lbc: '""lids aulburiDJion to submit Ibis application. To lhe bcsl of my ~ic:dF. lbc: infilnrDtion provided 

' dns applic:ltion package is c:omplele and xcur.ue. I h:a"e :mxhcd :a propos:~! description. critcri:a n:sponse. site pbnlnap. nocice l:abcls :and map. :mel other 
• 1 intOrm:ation :as requi for this 

----- --- ----·-- ---- --- --- - --- - ---------- ---------- -- ----- - ------.· .. ·,::'·.:.· · .. ' · :.'~:: _:·: :~. --.-~- ·. ~~-=-= -~ , . .-; ~-:-;- ·,..,.;.::.-·-t:·.- ·-. :- : ... · ~. - -.-~ 
~ . !'.:' '· . ~ ·:; ~ - · . . : . '-~-~~=~-hf;_; •. '.-1..111i.!o~.:·~!.L~~~-·:,.'J .... _ ... !_:l.·· .•. ' ': .:' 
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A.......,_. to Fa.-y 23, 200S kUet lhlt disaJss ~ CDDIS fOIIDil in Mr. G=otr's Idler doled Fa.-, 11, 200S. 

APPLICATION FOR LAND USE ACTION 

Minor Land Partition 
Review type: Administrative II 

APPLICATION CHECKLIST 

A. Describe proposal 

B. Address approval criteria 

C. Submit site plan/map (12 copies) 

D. Other specific requirements 

E. Submit notice labels and map 

F. Pay fee 

A 

DESCRIBE PROPOSAL 

In your own words. describe what you propose to do and why (use 
additional uages ~5rcessary): 

So.fl,., J,;d~ 

PAGE 2 

) 
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6.2 Page q '1 
APPLICATION FOR LAND USE ACTION 

B 

ADDRESS APPROVAL CRJ:TERIA (on a separate sheet of paper) 

You will need to show how your request relates to the approval 
criteria. For a Minor Land Partition, please address the 
following criteria: 

Comprehensive Plan Goals and Policies: 

Planner will determine if applicable and provide copies of 
appropriate Comprehensive Plan pages. 

Zoning Ordinance Sections: 

All parcels must meet lot size standards of the applicable 
zone. 

Other Criteria: 

Subdivision Ordinance, Sections 17.32.020 and 17.32.040 

Compliance with.Sections 92.050 and 92.060 of the ORS. 

TBXT OF ClUTEJUA: 

From the Subdivision Ordinance (Title 17 of the MUnicipal Code}: 

17.32.020. SUbmission of plans. -

PAGE 3 

There shall be submitted to the Community Development office four 
copies of a site plan eleven inches by seventeen inches, or 
eighteen inches by twenty-four inches in size with the following 
information: 

A. The date, north point, scale, address, assessor reference 
number, and legal description; 

B. The name and address of the record owner o~ owners and of 
the person who prepared the site plan; 

C. The approximate acreage and square feet of the parcel under 
a single ownership, or if more than one ownership is 
involved, the total contiguous acreage of all landowners 
directly involved in the minor partitioning; 

D. For land adjacent to and within the parcel to be 
partitioned, the locations, names, and existing widths of 
all streets, driveways, public safety accesses, easements, 
and right-of-ways; location, width, and purpose of all other 
existing easements; .and location and size of sewer and 
waterlines, drainage ways, power poles, and other utilities; 

E. The location of existing structures, identifying those to 
remain in place and those to be removed; 



Attachment U 1 
6.2 Page lOO 

~ 

~ 

~ 

~ 

~ 

• 
• .,..... 
• 
• • 
~ 
~ 
~ 

• • • • • ~ 
~ 

• ~ 

• • t r 

• • • • 

APPLICATION FOR LAND USE ACTION PAGE 4 

TEXT OF CRITBIUA CONl'DIOED: 

F. The lot design and layout, showing proposed setbacks, 
landscaping, buffers, driveways, lot sizes, and relationship 

-to existing or proposed streets and utility easements; 

G. The existing development and natural features for the site 
and adjacent properties, including those properties within 
100 feet of the proposal, showing buildings, mature trees. 
topography, and other structures; 

H. The applicant shall provide a conceptual plan of complete 
subdivision or partitioning of the subject property, as well 
as any adjacent vacant or underutilized properties, so that 
access issues may be addre.ssed in a comprehensive manner. 
The concept plan shall include documentation that all other 
op~ions for access-including shared driveways, pedestrian 
accessways, and new s~ree~ development-have been 
investigated; and 

I. Such additional information as required by the Planning 
Director or Planning Commission . 

17.32.040. Flag lots • 

Flag lots may be created by partitioning provided the following 
standards are met. In reviewing a flag lot application, the lot 
size, lot dimension, setback, lot coverage. minimum vegetation, 
and height limit requirements of the underlying zone shall be 
applied. Additionally, specific site development criteria adopted 
for the neighborhood district in ~hich the site is located shall 
apply. 

A. Future development. 

Applicants for flag lot partitioning must show that access 
by means of a dedicated public street is not possible. In 
addition, consideration will be given to other inaccessible 
adjacent or nearby properties for which a jointly dedicated 
public right-of-way could provide suitable access and avoid 
other flag lots. Flag lot partitioning shall not preclude 
the development of surrounding properties. Where there is 
the potential for future development on adjacent lots with 
new roadway development, flag lots may be allowed as an 
interim measure. In this case, Planning Commission review, 
as specified in subsection 17.32.050, .shall be required and 
the flag lot(s) must be designed to allow for future street 
development. Dedication of the future street right-of-way 
will be required as part of final plat approval. 

B. Lot size . 

The area of the access easement (flagpole) shall be deducted 
from the gross acreage of the flag lot. The flag or 
development portion of the lot shall be equal to or greater 
than the square footage of the underlying zone . 
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APPLICATION FOR LAND USE ACTION PAGE 5 

TEXT OF CRITERIA CONT:INUED: 

c. Front yar~. 

D. 

E. 

F. 

The front yard of the flag lot shall be meas~=~d from the 
front lot :ine. The front lot line is the 1~~~ that is most 
parallel a~d closest· to the street, excludin~ the pole 
portion o! the flag lot. :If this standard is not 
practicab:: due to placement of structures cr- the subject or 
adjacent :ots, topography, lot configurations. or similar 
reasons, =~en the front lot line will be the ~cher property 
line that abuts the access portion of the fla~ or easement. 

Parking. 

No parking shall be permitted along the acc~ss easement 
(flagpole ' portion of any flag lot or within -::he improved 
turnarounc area for emergency vehicle access. 

Screening and buffering. 

A 5-foot-•~de visual and noise buffer shall == provided 
along the property line of the adjacent prop~r-::y that abuts 
the access for the flag lot. This buffer is ~ntended to 
protect tt~ affected dwelling(s) located on a=jacent parcels 
and must e.""Ctend from the rear lot line to th~ n~quired front 
yard setba=k for the adjacent lot. This buff~= shall 
consist of: 

1. a m~~~mum 5-foot-high site-obscuring wccden fence or 
masc~ wall; and/or 

2. a ve~etative landscape screen consisti~~ of trees and 
s~s of sufficient size to provide eff~ctive 
screening within two years of planting. Trees shall 
be a minimum 2- inch caliper, and shrubs shall be a 
mini::rum of 5 gallons at time of planti::.g. All 
re~ired vegetation must be maintained ~~d survive for 
a m~imum of two growing seasons. 

In additicn, the rear and side yards of the c~velopment area 
(flag) shall be screened from adjacent proper-::y with a 6-foot-tall 
wood or masonry fence. 

Tree mitigation. 
' 

All trees 5 inches or greater in diameter, as measured at 
the lowes~ limb, or 4 fee-t above the ground, -..rhichever is 
less, shall be preserved. Where trees are recuired to be 
removed fc= site development, at least one e~ergreen or 
deciduous -::ree, of a species kr-own to grow i~ the region, 
shall be planted at an appropriate ratio as ::ti.tigation for 
tree re~·al. At planting, deciduous trees s~all be a 
minimum of 2-inch caliper and evergreen trees shall be a 
minimum of 5 feet tall. This standard shall control until 
the City adopts an urban forestry ordinance to supersede 
this provision. 
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APPLICATION FOR LAND USE ACTION PAGE 6 

TEXT OF CRITER:IA CONT:nroED: 

G. Access . 

For any flag lot, the minimum Midth of the access strip will 
be 20 feet, 12 feet of which ~Jst be paved for the full 
lengch of the access· strip. The entire length of the access 
strip shall be kept clear of obstructions to access. Access 
to f l ag lots shall be consolida~ed into a single shared 
driveway wherever practicable, including consolidation of 
the access of the parent lot. These minimum standards may 
be increased if the Planninc Director de~ermines such is 
necessary to guarantee adeqUa~e and safe access. A paved 
turnaround area, or other re~irements intended to provide 
for emergency accessibility or reduced fire potential, may 
be required by the Fire Marshal to meet provisions of the 
Uniform Fire Code. In such a case, turnaround standards, or 
other requirements of the Fire Marshal, shall be provided by 
the Fire Marshal. 

H. Two !lag lots. 

Where two flag lots will haYe abutting access strips, the 
combined width of the two access strips shall not be less 
than 30 feet. A joint access easement shall be created for 
the ~·~ flag lots, which exte~ds to the deepest lot for the 
full width of the combined access strips. Within the joint 
access strip, a common driveway with· a maximum paved width 
of 2J feet shall be provided which extends from the street 
to t~e deepest parcel. At the end of the joint access 
easenent, a paved turnaround area, or other requirements 
intended to provide for emergency accessibility or reduced 
fire potential,· may be required by the Fire Marshal to meet 
prov~sions of the Uniform Fire Code. In such a case, 
turnaround standards, or other requirements of the Fire 
Marshal, shall be provided by ~e Fire Marshal. 

I. Improvements. 

Proposed flag lots shall be re=erred· to the Public Works 
Deparcment and the Fire Marshal's office for review and 
recommendation or decision on appropriate fire and traffic 
safety improvements, and other requirements to be provided 
by the applicant. At a mini:num, these shall include 
recommendations on: vertical clearance for fire equipment; 
sewe:::- lines and pumps; ·..,ate:::- me-::ers a~d lines for adequate 
flows and pressures; fire hy~ants; special post for display 
of house numbers at street ent:::-ance to access easement; 
street lights; and assurance of clear vision conditions at 
access entrance. Additior.a: ~~:::-~vemen~ requirements-such 
as oaved access drivewavs cons-=ructed to residential street 
standards; special additional easements for utilities; 
n~~ess~ry traffic safety devicesz or half-street, curb, and 
Sl.c:e:...rs.J..ks-may also be r-::cc!r:.=.-:::~s-::. 

) 
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APPLICATION FOR LAND USE ACTION PAGE 7 

TEXT OF CRITERIA COBTiliUED: 

J . Three or more flag lots. 

The Planning Commission shall discourage development of 
three or four flag lots in which there are more than two 
lots in depth from a·public street. When requested, such 
proposals must be considered by the Planning Commission 
under the variance.procedure. Increased standards for 
improvements in such· ·cases shall be as determined b~ the 
Planning Commission, with advice from Public Works and other 
departments as appropriate. 

From the ORS: 

92.050 Requirements of survey and pl.at of subdivision and 
partition. (1) No subdivider shall submit a plat of a subdivision 
or partition for record, until all the requirements of ORS 209.250 
and the plat requirements of the subdivision or partition have 
been met. 

(2) The survey for the plat of the subdivision or partition 
shall be of such accuracy that the linear error of closu~e shall 
not exceed one foot in 10,000 feet. 

(3) The survey and plat of the subdivision or partition 
shall be made by a registered professional land surveyor. 

(4) The plat of the subdivision or partition shall be of 
such scale that all survey and mathematical information, and all 
other details may be clearly and legibly shown thereon. Each lot 
or parcel shall be numbered consecutively . If used, blocks shall 
be lettered or numbered. The lengths and courses of all 
boundaries of each lot or parcel shall be shown. Each street 
shall be named. 

(5) The locations and descriptions of all monuments found or 
set shall be carefully recorded upon all plats and the proper 
courses and distances of all boundary lines shall be shown. 

(6) The location, dimensions and purpose of all recorded and 
proposed public and private easements shall be shown on the 
subdivision or partition plat along with the county clerk's 
recording reference if the easement has been recorded with the 
county clerk. 

(7) The area of each lot or parcel shall be shown on the 
subdivision or partition plat. 

(8) In addition to showing bearings in degrees, minutes and 
seconds of a degree and distances in feet and hundredths of a 
foot, the following curve information shall be shown on the 
subdivision or partition plat either on the .. face of the map or in 
a separate table: · ·· 

{a) Arc length; 
(b) Chord length; 
(c) Chord bearing; 
(d) Radius; and 
(e) Central angle. 
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Arr~~~~~v~ FOR LAND USE ACTION PAGE 8 

TEXT OF CRITERIA CONTDIUED: 

(9) The surveyor submitting a~y subdivision, condcm~~ium or 
partition plat that is within one-half mile of an establis~ed 
geodetic control monument, that has been approved by the ::a.:::ional 
Geodetic Survey or has ~een approved by and filed with t~; =ounty 
surveyor, shall, by field survey according to Federal Gecc;=ic 

- Control Committee guidelines for third order class II, she~ the 
measured angles and dis=ances from the geodetic control ~c~ument 
to the initial point of a subdivision or condominium or c= a 
monumented boundary co=ner of a partition. If there is a:: azimuth 
mark for the geodetic control monument or if chere is anc~~er 
geodetic control monument that is inter~isible to the pri=a.~ 
geodetic control monumenc, the bearings shall be based, if 
practicable, on the bea=ings between the geodetic control =onument 
and the· azimuth mark or the intervisible geodetic concrol 
monument . 

. {10) Notwithstancing the provisions of subsection {: of 
this section, the county surveyor.may waive the requirem~= of a 
distance and bearing tc a geodetic control monument if the 
subdivision or condo~ium, or partition thereof, has pre·::.ously 
furnished ~he required information. 

92.060 Marking certain points of plats of subdivisic:u; and 
partitions with monuments; specifications of monuments; mo~uments 
placed before recording. {1) The initial point of all su=iivision 
plats shall be marked ~ith a monument, either of concrete =r 
galvanized iron pipe. :f conc·rete is used it shall not be less 
than 6 inches by 6 inc~os by 24 inches and shall contain ~=::: less 
than five cubic inches of ferrous material permanently imtedded in 
the concrete. If galva:tized iron pipe is used it shall nc= be 
less than two inches i::: inside diameter and three feet lor.c. The 
monument shall be set c= driven six inches below the surfa=e of 
the ground. The locat~on of the monument shall be with reference 
by survey to a section corner, one-quarter corner, one-s~~=eenth 
corner, Donation Land Claim corner or to a monumented lot :;orner 
or boundary corner of a recorded subdivision or condominh;=. The 
county surveyor may aut:~orize the setting of another type ::f. 
monument in circumstances where setting the required monu~ents is 
impracticable . 

(2) In subdivision plats, the intersections. points ::f. 
curres and points of t~~gents, or the point of intersectic= of the 
curve if the point is within the pavement area of the roac. of the 
centerlines of all public streets and roads and all points on the 
exterior boundary where the boundar/ line changes directic=. shall 
be marked with monumencs either of concrete, galvanized i==n pipe, 
or iron or steel rods. If concrete is used it shall be as 
described in subsectio~ {1) of this section.: If galvanizei iron 
pipe is used it shall not be less than three-quarter inch :.~side 
diameter and 30 inches long, and if iron or steel rods are ~sed 
they shall not be less ::han five-eighths of an inch in leas:: 
dimension and 30 inches long. The county sur~eyor may au~~orize 
t:he setting of another t:ype of monument in circumstances -...·~ere 
setting the required monuments is impracticable . 
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TEXT OF CRITERIA CONTINUED: 

(3) All lot corners except lot corners of cemetery lo~E 
shall be marked with monuments of either galvanized iron pi~e not 
less than one-half inch inside diameter or iron or steel roeE not 
less than five-eighths inch in least dimension and not less ~~an 
24 inches long. The county surveyor may authorize the set~i=g of 
another type of monument in circumstances where setting the 
required monuments is impracticable. 

(4) Points shall be plainly and permanently marked upc= 
monuments so that measurements may be taken to them to with~= one­
tenth of a foot. 

(5) Monuments shall be set with such accuracy that 
measurements may be taken between monuments within one-tent~ of a 
foot or within 1/5,000 of the distance shown on the subdivis.:.on or 
partition plat, wbicheve~ is greater. 

(6) All monuments on the exterior boundaries of a 
subdivision shall be placed and the monuments shall be refe=e~ced 
on the plat of the subdivision before the plat of the subdiv.:.sion 
is offered for recording. However, interior monuments for t=e 
subdivision need not be set prior to the recording of the pla~ of 
the subdivision if the registered professional land surveyo= 
performing the survey work certifies that the interior monume~ts 
will be set on or before a specified date as provided in ORS 
92.070 (2) and if the person subdividing the land furnishes ~o the 
county or city by which the subdivision was approved a bond, cash 
deposit or other security as required by the county or city 
guaranteeing the payment of the cost of setting the interio= 
monuments for the subdivision as provided in ORS 92.065. 

(7) All monuments on the exterior boundary and all pa==el 
corner monuments of partitions shall be placed before the 
partition is offered for recording. Unless the governing bccy 
provides otherwise, any parcels created that are greater th~~ 10 
acres need not be surveyed or monumented. 
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APPLICATION FOR LAND USE ACTION PAGE 1.0 

c 
SUBMIT SITE PLAN/MAP {1.2 copies) 

A sample of how your site plan/map should look is shown on the 
next page. For a full and accurate evaluation of your proposa_, 
we need the following information on your site .plan/map: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

e . 

Drawn legibly 

Lot dimensions 

Building foot print with dimensions (including all 
projections, raised decks, and covered patios) 

Distance from structures to property lines and edge of 
pavement 

North arrow and scale (1" - 10' maximum; i.e., 1" = 10' :::r 
less) 

Location of existing and proposed utilities 

Location of all easements 

Location of mature trees and landscaping, both existing and 
proposed. (Prefer 1 of existing, 1 of proposed.) Area ~o 
be landscaped shall be calculated as percentage of site 
area. 

9. Lot coverage (percentage of total area covered by 
structure<S>, calculated) 

10. Maximum and minimum elevations and direction of slope fc~ 
each floor level, top of building, and driveway 

11. Location of driveways, walkways, paved areas, and disabled 
access (indicate type of surface) 

12. Parking, including space numbers, configurations, size ~d 
width, access, maneuvering areas, disabled parking details, 
and calculations of required number of spaces. 

13. Legal description, tax lot identification, and common st~eet 
addresses · 
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SAMPLE SITE PLAN/MAP 

-
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SECTION 36 R2E T2S 1~ 
TAX LOT:2500 

- DATE: JANUARY 1. 1993 (~ 
SCALE : 1·=10' 
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D 

OTHER SPECIFIC REQUIREMENTS 

A preapplication conference may be desirable or required for this 
action. Please discuss this with Community Development staff. 

Please provide the information requested below. 

1. The name, phone number, and address of your engineer or 
surveyor (if appropriate) : 

2. 

Name ~ Phone 

Address 

Number of total parcels proposed ~ 

Zip----­

Approx. acres .~!) 

3. Show how each parcel compl~es with minimum zoning standards, 
as indicated below: 

Minimum zoning standards for parcels in the R-5 
Area:q,ooo sq. ft. Width: So\ 
Parcel 1 measurements: .J~ 0\ 

Area:G;~ sq. ft. Width: {o "l 1 

Parcel 2 measurements :;t "\ t> ~ 

Area: ~0/rsq. ft. Width: (g \ ( 
Parcel 3 measurements: 

Area: ¥:A- sq. ft. Width: 

ft. Depth: 

ft. Depth: 

ft. Depth: 

ft. Depth: 

Zone: 

'€"()' ft. 

\ t l. \ ft . 

ft. 

) 
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E 

SUBMIT NOTICE LABELS AND MAP 

We a=e legally required to nocify s~rrounding property owners and 
residents of your proposed accicn. To do that, we need you to 
provide us with notice labels. To determine who to include on the 
labels, you first need to c=eate a notice map. (We need a copy of 
this map, too. ) 

Creating the notice map (sample below) 

To determine all the propercy owners and residents within 150 feet 
of your site, you will need a copy of the County Assessor's Map of 
your site (available at their office at 168 Warner Milne Road in 
Oregon City, 655-8671) . 

On that map, draw a line ou~ !50 feec f=om each side of the lot. 
Then, use a compass to dete~ne the 150-foot distance from each 
corner of the lot. Draw a circle along these points. All tax 
lots within, or partially ~ithin, this boundary must be included. 

. TRACT 5} 

LOG US 

~C'7S 

,.,.. .. . ~I ... 
-! 

. ... . 
':_ . ... .. 

SE HARVE 

7
114" 
:u 
~-.. 
~· 

,_ . .. ,.. 
I . . ,.., . 

~I· ···400 ! Ull 

~ .... 
i~ ~ ... 
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Creating the notice labels (sample on next page) 

You can use your lis~ of tax lots within the circle on ~~e notice 
map to create notice labels which include all property ~wners and 
residents for those ~ax lots. A list of property owne~s and situs 
addresses for these properties can be obtained from the County 
Asse_ssor' s Office; o~ you can get them from a title ins·.:rance 
company. 

Please use Avery labels #5160, available in Planning De~c. (see 
sample) . 

Each label should be typed in the following order: 

Tax Map and Tax Lot Number 
Name (or Occupant) 
Address 

Please be sure your labels are in alphanumeric order, :::·: tax map 
and lot number. Also, be sure to· include your name anc address 
(applicant) and the property owner's name and address i~f 
different from applicant) . 

If the mailing address of a property owner is differen~ from the 
situs address, please address a second label to "Occupa~t" at the 
situs address. 

For apartments, we need one label for each apartment tc 
"Occupant," address, and apartme:1t number (see sample). To 
determine whether apartments are in the area, you may =ave to walk 
or drive the notification area . 

For out-o_f-town or ot:t-of-state business property owner.:, please 
also include the add=ess for the nearest local branch c= the 
business . 

Where more than one ~ax lot has the same owner; please =~mbine 
into one label (see sample) . 
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PLANNING COMMISSION 
Meeting date: April 12, 2005 

PLEASE PRINT 

Name Address 
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PLANNING COMMISSION 
Meeting date: April 12, 2005 

PLEASE PRINT 

Name Address (including Zip, Code) Phone Agenda Item # 
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